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PREFACE 


During the last few years the nations of the world have been faced 
with international crises which have brought so prominently into 
discussion their policies of non-recognition as to emphasize the 
importance of some attempt to give these policies clearer definition 
and application. Important statements on these policies have been 
made on behalf of individual nations—notably by the United States 
speaking through the former Secretary of State, Henry L. Stimson— 
by the American Republics in joint declaration, as well as by the 
Council and Assembly of the League of Nations. These statements 
and declarations, as the writer of this issue of International Concilia- 
tion makes clear, permit analysis and make possible tentative con- 
clusions which are presented in the following pages. 

Dr. Hill has prepared a scholarly document which provides, in 
the texts of the appendices as well as in the careful discussion which 
precedes them, material which is essential for the intelligent study of 
such problems as those raised by the situation now existing in the 
Chaco and in Manchukuo. 

NICHOLAS MURRAY BUTLER 
New York, September 8, 1933. 
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RECENT POLICIES OF NON-RECOGNITION 


By 


CHESNEY HI, Pua.D. 


Assistant in Political Science, University of Illinois 


An outstanding development in the field of international relations 
during the years 1932 and 1933 has been the adoption, development 
and application of various policies of non-recognition. The policies 
have now been defined with sufficient clarity to permit analysis, and 
a period of time has elapsed since the statement of the policies of 
non-recognition which makes possible tentative conclusions regard- 
ing the effects of the policies. 

An examination of the historical development of these policies 
of non-recognition shows that the stimulus for the adoption of the 
policies was the Sino-Japanese dispute with regard to Manchuria, 
and later, the dispute between Bolivia and Paraguay with regard 
to the Chaco. These policies, however, are significant not merely 
in connection with contemporary disputes but also because they 
promise to become established policies applicable to disputes which 
may arise in the future. An analysis of the policies discloses that 
while they have features in common, yet there are important differ- 
ences in the various policies of non-recognition. Some of the policies 
are significant because of their relation to the Covenant of the 
League of Nations or to the Pact of Paris. Some of them are sig- 
nificant as indicating a tendency towards the alteration of principles 
of international law, especially principles regarding the validity of 
treaties and acquisition of title to territory by conquest. Most of 
the policies of non-recognition constitute a kind of sanction for 
international law or foreign policy. They are all significant in 
relation to international peace, particularly in relation to settlement 
of disputes or conflicts by pacific means. 


STATEMENTS OF POLICIES OF NON-RECOGNITION 
In order to facilitate a study of the historical development of the 
policies of non-recognition, and an analysis of the policies, it is helpful 
to consider the statements of non-recognition policies in chronological 
order. 


[9] 
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Secretary of State Henry L. Stimson, in a Note dated January | 


7, 1932, made the following declarations to the Governments of | 


China and Japan: 


The United States does not intend “to recognize any treaty 
or agreement entered into between those Governments, or agents 
thereof, which may impair the treaty rights of the United States 
or its citizens in China, including those which relate to the 
sovereignty, the independence, or the territorial and adminis- 
trative integrity of the Republic of China, or to the international 
policy relative to China, commonly known as the open-door 
policy, 

“‘And that it does not intend to recognize any situation, 
treaty or agreement which may be brought about by means 
contrary to the covenants and obligations of the Pact of Paris 
of August 27th, 1928, to which treaty both China and Japan 
as well as the United States are parties.’’! 


The President of the Council of the League of Nations made the 
following declaration on January 29, 1932, in the name of all the 


Governments Members of the Council except China and Japan. 


“In that note (of January 7, 1932), the United States Govern- 
ment called the attention of the two Parties to the treaties which 
are binding upon them. For our part, we felt bound to assert 
in the statement that we had prepared that a settlement of the 
difficulties between the two Governments, Members of the 
League of Nations, could not be sought in arrangements in- 
consistent with their international obligations, more especially 
those arising out of Article 10 of the Covenant, by which they 
had undertaken to respect the territorial integrity and political 
independence of all Members of the League, and we concluded 
the statement which had been prepared in these words: ‘It 
would be impossible for the League to endorse a settlement se- 
cured by means contrary to the obligations referred to.’ ’” 


An appeal was addressed to Japan on February 16, 1932, by twelve 
Members of the Council of the League of Nations (France, the 
British Empire, Germany, Guatemala, the Irish Free State, Italy, 
Norway, Panama, Peru, Poland, Spain and Yugoslavia), which 
contained the following passage: 


“The twelve Members of the Council recall the terms of 
Article 10 of the Covenant, by which all Members of the League 
have undertaken to respect and preserve the territorial in- 


1See Appendix 12. (Note: citations are made to the appendices, where citation to 
sources may be found.) 


2 See Appendix 28. 
[10] 
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tegrity and existing political independence of all other Members. 
It is their friendly right to direct attention to this provision, 
particularly as it appears to them to follow that no infringement 
of the territorial integrity and no change in the political inde- 
pendence of any Member of the League ought to be recognized 
as valid and effectual by the Members of the League of Na- 
tions.’” 


Secretary Stimson, in a letter to Senator William E. Borah, dated 
February 23, 1932, stated that in the Note of January 7, 1932, the 
United States had 

“formally notified Japan and China that it would not recognize 

any situation, treaty, or agreement entered into by those 

Governments in violation of the covenants of these treaties 

(the Nine-Power Treaty and the Pact of Paris), which affected 

the rights of our Government or its citizens in China.’’* 


The Assembly of the League of Nations adopted a Resolution on 
March 11, 1932, with the approval of forty-four Members, declaring 


that: 


“. . it is incumbent upon the Members of the League of 
Nations not to recognize any situation, treaty, or agreement 
which may be brought about by means contrary to the Cove- 
nant of the League of Nations or to the Pact of Paris.’’5 


The American Minister at Berne, in a letter dated March 12, 1932, 
acknowledged the letter of the Secretary-General enclosing the text 
of the Assembly Resolution of March 11, as follows: 


“T am instructed by my Government to express to you its 
gratification at the action taken by the Assembly of the League 
of Nations. My Government is especially gratified that the 
nations of the world are united on a policy not to recognize 
the validity of results attained in violation of the treaties in 
question. This is a distinct contribution to international law 
and offers a constructive basis for peace.’’® 


Mr. William R. Castle, Acting Secretary of State, expressed the 
view in an address delivered May 4, 1932: 
“Out of this earnest belief grew that new dictum of inter- 
national law that territorial gains made by any nation guilty 
* Appendix 20. 
‘ Appendix 13. 


5 Appendix 50. 
6 Appendix 15. 
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of breaking the terms of the Kellogg Pact should not be recog- 
nized.’’? 


He stated on May 6, that “if all the nations of the world realize that 
the gains which have come to them through the use of force will not 
be recognized as valid by the world at large, they will understand 
that these gains are useless.’’® 


Nineteen American Republics made the following declaration, 
in a telegram sent to the Governments of Bolivia and Paraguay on 
August 3, 1932: 

“The American nations further declare that they will not 
recognize any territorial arrangements of this controversy 
(between Bolivia and Paraguay) which has not been obtained 
by peaceful means nor the validity of the territorial acquisitions 


which may be obtained through occupation or conquest by force 
of arms.’’® 


Secretary Stimson, on August 8, 1932, spoke of non-recognition 
of ‘the fruits of aggression.’’ President Herbert Hoover, in his 
speech of August 12, 1932, accepting the nomination of the Republic- 
an Party, said: ‘I have projected a new doctrine into international 
affairs, the doctrine that we do not and never will recognize title to 
possession of territory gained in violation of the peace pact.’’!® He 
stated on October 7, 1932, that ‘“‘We have advanced the further 
doctrine that the world should not recognize the benefits that any 
nation may obtain by its violation”’ (i.e., violation of the Pact of 
Paris)."" Under-Secretary Castle, in an address of October 27, 1932, 
said that ‘The position of your Government is that it will not 
recognize territorial changes made through force in contradiction to 
the terms of the Kellogg Pact.’’” 


HISTORICAL DEVELOPMENT OF THE POLICIES OF NON-RECOGNITION 


The immediate origin of most of the policies of non-recognition 
developed during the year 1932 may be traced to the Note of January 
7, 1932, sent by Secretary Stimson to the Governments of China and 
Japan. From September, 1931, until January, 1932, the policy of 


7 Appendix 16. 

8 Appendix 16(a). 
® Appendix 118, 
10 Appendix 19. 

11 Appendix 21. 

12 Appendix 22. 
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the United States was to leave consideration of the Sino-Japanese 
dispute to the League of Nations, to cooperate with the League of 
Nations where possible, and to remind the parties to the dispute of 
their obligations under the Pact of Paris. This policy appears to have 
been followed in order to strengthen the civil elements, as distin- 
guished from the military elements, in the Japanese Government; 
in order to gain agreement upon establishment of a commission of 
enquiry; and because certain important parties to the Nine-Power 
Treaty were reluctant to bring up the obligations of the Nine- 
Power Treaty." 

The Note of January 7, 1932, contains two distinct policies of 
non-recognition. The first policy is the non-recognition of any 
treaty or agreement entered into by China and Japan which may 
impair the treaty rights of the United States or its citizens in China, 
including those which relate to the sovereignty, the independence, or 
the territorial and administrative integrity of China and the open- 
door policy. This policy is almost identical with the policy of non- 
recognition declared by the United States on May 11, 1915, at the 
time of the so-called Twenty-One Demands of Japan upon China. 
The parallel was, of course, immediately apparent to China and 
Japan. The second policy of non-recognition contained in the Note 
of January 7, 1932, is the non-recognition of ‘‘any situation, treaty 
or agreement which may be brought about by means contrary to the 
covenants and obligations of the Pact of Paris.’’ Emphasis is laid 
in the first policy upon impairment of American treaty rights result- 
ing from any treaty between China and Japan. Emphasis is laid in 
the second policy upon creation of a situation, treaty or agreement 
by means contrary to the Pact of Paris. Apparently, non-recognition 
of the treaty or agreement under the second policy would extend 
toa treaty or agreement although it does not impair the treaty rights 
of the United States or its citizens. 

It appears that other Governments had been notified prior to 

8 Mr. William R. Castle, Under-Secretary of State, interpreted the policy of the United 
States in two addresses, on January 4 and 5, 1932, a few days before the declaration of 
non-recognition policy. ‘‘It is enough to say that when Japanese troops pushed out beyond 
the railway zone where, under treaty, they had a right to be, China appealed to the League 
of Nations, which happened at the moment to bein session. If this move of Japan violated 
the treaties to which the United States is a party, it violated also the Covenant of the 
League of Nations. The Secretary of State, therefore, wisely decided to let the League, to 
which appeal had been made, try to settle the question; it being clearly understood, of 
course, that the United States would cooperate to the extent which in its judgment appeared 
wise. We could not stand aloof when the Kellogg Pact was involved or the Nine-Power 


Treaty of 1922." Department of State, Press Releases, January 1932, pp. 34-35. 
4 Compare the texts, Appendices 8 and 12. 


[13] 








364 


January 7 of the intention of the United States to issue its declara. 
tion of policies of non-recognition.“ However, no Government 
individually took action looking towards the adoption of similar 
policies, with the exception of China, which adopted the American 
policies of non-recognition on January 12, 1932.'* Great Britain 
issued a communiqué stating that assurances had been received 
that Japan intended to fulfill obligations under the Nine-Power 
Treaty and to maintain the open-door policy. The Under-Secretary 
of State for Foreign Affairs of Great Britain, Mr. Anthony Eden, was 
questioned in the House of Commons on February 22, 24, 29, 1932, 
concerning the advisability of adopting the American policies of 
non-recognition.'"7. Mr. Anthony Eden replied on February 24, 
“I do not think that a further note on this subject would, even if it 
were addressed to both parties as suggested by my honorable Friend, 
serve any useful purpose. His Majesty’s Government have already 
made their position sufficiently clear and the Japanese Government 
have given definite assurances that they have no territorial ambitions 
and that they will uphold the principle of the Open Door.” In 
answer to the question “Is it not obvious that this State (Man- 
chukuo) has been formed by Japan and will His Majesty’s Govern- 
ment not take action?’’, Mr. Anthony Eden replied, ‘‘ This is not 
the first State that has been set up in China as an independent State, 
nor is it the first State since the Nine-Power Treaty set up under the 
auspices of another Government.”” On February 29, he referred 
again to such governments, and continued: 

“There are much stronger reasons than this precedent, or the 
series of precedents which I have cited, why His Majesty’s 
Government would, in our view, be wrong to take any inde- 
pendent action in respect of Manchuria. The events there are 


at present, as the House knows, definitely sub judice by the 
League of Nations. . . . It would be wholly improper for the 


4 An editorial in the New York Times, January 9, 1932, page 16, asserts: ‘‘ Secretary 
Stimson’s latest official communication to the Governments of Japan and China is plainly 
the result of an important, and it may be critical decision by the American Government 
to act in this matter on its own. The note was made known to the representatives of 
Great Britain, France, Italy and other nations, but was not necessarily approved by 
them in advance. In truth, the news from Paris is that the French Government, while 
made aware of the move, has no intention itself of joining it." 

is Appendix 88. 

wv Hansard, Parliamentary Debates, 5th series, Vol. 262, cc. 16, 359-362, 913-920. Mr. 
Cocks asked on February 24, 1932, ‘‘whether His Majesty’s Government will inform the 
Japanese Government that it does not intend to recognize any situation, treaty, or agree- 
ment in respect of China which may be brought about by means contrary to the obligations 
of the Covenant of the League of Nations, the Nine-Power Treaty of 1922, and the Pact 
of Paris of 1928, to which covenants and treaties both China and Japan as well as Great 
Britain are parties?” 
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Government of this country, which is a member of the League 
of Nations, to express by action on its own account, inde- 
pendent of the League, its judgment upon a matter which is 
now under investigation. There is all the less justification for 
such a course in the fact that the Assembly of the League has 
been summoned to meet on 3rd March.” 


Mr. Cocks, a member of the opposition, on February 29 quoted 
the American Note of January 7, pointed out that Great Britain did 
not send a similar note, and commented: 

“T consider that that was regrettable. Not only does it givea 
false impression that we do not mind so much a treaty being 
broken as long as the open door is maintained, but that we should 
tolerate an injustice if we could get a share of the spoils. It 
undoubtedly gave encouragement to the militarist party in 
Japan, and I must say that I fear that the Government cannot 
altogether divest themselves of some responsibility for the 
increasingly aggressive attitude which was adopted by the 
Japanese Government afterwards.” 


It is interesting to note that the Government, in defending its 
policy, did not refer to its action as a Member of the Council of the 
League of Nations, on January 29 and February 16, 1932. 

The first indication of support for the American policies of non- 
recognition was the statement of the President of the Council, in 
behalf of Members of the Council other than China and Japan, on 
January 29, 1932. Reference is made to the American policy. 
Instead of a policy of non-recognition of a situation, treaty or agree- 
ment brought about by means contrary to the Pact of Paris, the 
statement asserts that it would be “impossible for the League to 
endorse a settlement secured by means contrary to the obligations 
referred to,’’ that is, arrangements inconsistent with the interna- 
tional obligations of China and Japan, especially the obligations 
arising from Article 10 of the Covenant, by which Members “had 
undertaken to respect the territorial integrity and political inde- 
pendence of all Members of the League.’’ Thus, the Council Mem- 
bers, acting under the Covenant of the League of Nations, and 
without reference to the Nine-Power Treaty or to the Pact of Paris, 
made a rapprochement to the American policies of non-recognition. 
In one case the term “‘recognize’’ is employed, in the other, the term 
“endorse.”” In one case reference is made to “means contrary to 
the Pact of Paris,”’ in the other, to “means contrary to the obliga- 
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tions” of the Covenant. In one case, reference is made to any treaty 
which may impair the rights of the United States or its citizens in 
China, including Article I of the Nine-Power Treaty; in the second 
case, reference is made to the obligation arising from Article 10 of 
the Covenant. In both cases, therefore, stress was laid upon respect 
for the integrity and political independence of China. 

The policy of non-recognition adopted by Members of the Council 
on January 29, 1932, was restated in a different form, but with the 
same substance, in the appeal of twelve Members to Japan on Feb- 
ruary 16. In view of Article 10 of the Covenant, it seemed to the 
Members of the Council “to follow that no infringement of the 
territorial integrity and no change in the political independence of 
any Member of the League ought to be recognized as valid and 
effectual by the Members of the League of Nations.’’ This appeal 
was signed by representatives of France, the British Empire, Ger- 
many, Guatemala, the Irish Free State, Italy, Norway, Panama, 
Peru, Poland, Spain and Yugoslavia. The policy of non-recognition 
contained in this appeal was supported by the delegates of the 
following Members of the Assembly: Bolivia, Bulgaria, Canada, 
Colombia, Czechoslovakia, Denmark, Estonia, Finland, France, 
the Irish Free State, the Netherlands, Norway, Poland, Salvador, 
Spain, Sweden, and the United Kingdom.'* The Assembly Resolu- 
tion of March 11, 1932, recalled the principle contained in the appeal, 
and, ‘Pending the steps which it (the Assembly) may ultimately 
take for the settlement of the dispute which has been referred to it,” 
proclaims “the binding nature of” the principle.!® Forty-four 
Members of the League of Nations voted in favor of this Resolution, 
and China agreed to it on March 12.?° 

Secretary Stimson, in his letter to Senator Borah, February 23, 
1932, restated the American policies of non-recognition,”* and added: 

‘Tf a similar decision should be reached and a similar position 
taken by the other governments*of the world, a caveat will be 
placed upon such action which, we believe, will effectively bar 
the legality hereafter of any title or right sought to be obtained 
by pressure or treaty violation, and which, as has been shown 

18 Appendices 31-48. 

19 Appendix 49. 

20 Appendix 51. 

21 It may be noted that the Note of January 7, 1932, does not state exactly what Secre- 
tary Stimson says in his letter of February 23. (Compare the two, Appendices 12 and 


13.) The discrepancy is due to the condensation of the statement in the letter of Feb- 
ruary 23. In subsequent statements of the policy, the wording of January 7 is employed. 
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by history in the past, will eventually lead to the restoration to 
China of rights and titles of which she may have been de- 


prived.’’?* 

This letter was doubtless an invitation to the Members of the 
Assembly to adopt the American policies of non-recognition at the 
session of the Assembly called for March 3.% The desire of Secretary 
Stimson to gain adoption of the American policies by the Assembly 
was due primarily to his conviction that it would bar “any title or 
right sought to be obtained by pressure or treaty violation.”” How- 
ever, there were additional considerations. Petitions were being 
circulated in the United States favoring the cooperation of the 
United States with the Assembly of the League of Nations, in case 
Article 16 of the Covenant should be applied. It seemed possible 
that some of the less powerful Members of the League of Nations 
might press for application of this Article. The United States looked 
with disfavor upon an economic boycott of Japan, because of the 
dangerous consequences which were thought to be likely to result, 
and because of the material injury which would perhaps result 
during a period of severe economic depression. The executive 
lacked authority even to place an embargo on arms and ammunitions 
going to Japan. It probably appeared to Secretary Stimson that 
adoption of the American policy of non-recognition would be a 
welcome alternative to the adoption of sanctions under Article 16 
of the Covenant. 

China was active in pressing upon the Assembly the adoption of the 
American policies of non-recognition, and sought to point out the 
relations between the policies of the Members of the Council (Jan- 
uary 29 and February 16) and the American policies. The statement 
of the Chinese Government, February 22, 1932, in compliance with 
paragraph 2 of Article 15 of the Covenant, referred to the declaration 
of the Council of January 29 as follows: 


“The Chinese Government understand this declaration to 
mean that the Members of the Council consider it would be a 


2 Appendix 13. 
_ Acting Secretary of State Castle stated on May 6, 1932, “‘It was also an implied 
invitation to the other nations of the world to align themselves with the United States.” 
Appendix 16 (a). Mr. Arthur Krock, in a despatch of February 24, 1932, from Washirgton, 
says: ‘‘Thus the Secretary, in the opinion of the administration and of many members 
of Congress, gave the League Assembly . . . an advance notice of how the world can 
unite on a policy which will isolate Japan. It is a moral leadership policy, a policy of 
declaration and opinion. It is no trade boycott or arms embargo."" New York Times, 
February 25, 1932, p. 1:8. 

% Mr. Castle, Acting Secretary of State, stressed the dangers in his addresses of May 4 
and 6, 1932. Department of State, Press Releases, May 1932, pp. 416-418, 443-446. 
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violation of the obligations of Members of the League under 
Article 20, paragraph 1, of the Covenant, to recognize any 
treaty or agreement which violates Article 10, or Article I of the 
Nine-Power Treaty, by impairing China’s sovereignty, inde- 
pendence, or territorial or administrative integrity, or which 
has been concluded by means incompatible with the Paris 
Pact.’’ 


The Chinese Delegate, Dr. Yen, quoted the American Note of 
January 7, 1932, in an address before the Assembly of the League on 
March 3, and said: 

‘The Council in its turn supported the Chinese and American 
point of view in the declaration read by the President on 
January 29th, 1932, in the name of all the Governments Mem- 
bers of the Council except the parties, jes 

“Tt (China) has joined the United States in declaring that 
any situation de facto brought about by means contrary to the 
Covenant, the Pact of Paris and the Nine-Power Treaty cannot 
gain legal recognition.’’2® 

“W hy did the twelve Members of the Council in their appeal 
to Japan bring to her particular attention Article 10, if they did 
not consider that it applied?’’?? 


The same Delegate stated on March 8, “ The contents of this declara- 
tion, I gather, will be similar to those of the Stimson Note sent 
by the American Government on January 8th to the Chinese and 
Japanese Governments.’’?8 

The invitation extended by the United States and China was 
accepted by the Assembly, in the adoption of the following policy, 
contained in the Resolution of March 11, 1932: ‘“‘The Assembly 

Pending the steps which it may ultimately take for the 

settlement of the dispute, which has been referred to it 
declares that it is incumbent upon the Members of the League of } 
Nations not to recognize any situation, treaty or agreement which 


(Ne mm gg 


may be brought about by means contrary to the Covenant of the 
League of Nations or to the Pact of Paris.’’ The phrase ‘‘or to the | 
Pact of Paris,’’ was dropped by the drafting committee for technical 
reasons, but was added as an amendment on the proposal of Sir 
John Simon, delegate of the United Kingdom.*® The United States 
expressed its gratification at the adoption of this policy.*® 

% Appendix 89. 

% Appendix 90. 

27 Appendix 91. 

28 Appendix 92. 


29 Appendix 53 
80 Appendices 14, 15, 16 (a), 18, 19, 20. 
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The address of Secretary Stimson on August 8, 1932, was gen- 
erally interpreted as an encouragement to the Commission of Enquiry 
to advise against the recognition of Manchukuo, and to the Council 
and Assembly of the League to adopt the same attitude in Septem- 
ber! The addresses of President Hoover and of Under-Secretary 
of State Castle were made to private organizations, in the course 
of the political campaign. They stress primarily a policy of non- 
recognition of acquisition of territory gained by a state which 
violates the Pact of Paris. The United States informed foreign 
Governments in January, 1933, that its policies of non-recognition 
remained unaltered.*? Secretary Stimson indicated that the policy 
of non-recognition of “‘any situation, treaty or agreement which 
may be brought about by means contrary to the Pact of Paris,” 
was not limited in application to the Sino-Japanese dispute, when 
he recalled the policy in a Note, dated January 25, 1933, to the 
Minister of Foreign Affairs of Peru.*® 

The policies of non-recognition of the nineteen American Re- 
publics, adopted on August 3, 1932, have elements in common with 
the policies of non-recognition already adopted by the United States 
and the Assembly of the League of Nations. A mere restatement 
of the earlier policies of non-recognition of the United States was 
inappropriate, because, on the one hand, Bolivia had not acceded 
to the Pact of Paris, and because, on the other hand, the Nine-Power 
Treaty had no bearing upon the dispute concerning the Chaco. 
Furthermore, it was unnecessary for the United States to make a 
declaration unilaterally with the hope that other states would adopt 
a similar policy. The United States was represented on the Com- 
mission of Neutrals, which had been dealing with the Chaco dispute. 
The Commission of Neutrals prepared the policy of non-recognition 
in July, 1932, and requested the American Republics to give it their 
support, which was given on August 3.% Many of the Latin- 
American states upheld principles of non-intervention at the Sixth 


" Editorial, New York Times, August 9, 1932, p. 16. Officers of the Department of 
State, on the other hand, have asserted that the American policy remained impartial 
and avoided influencing decisions of the League. 

% Appendix 23. 

®"'For if it were conceivable that Peru was seeking to obtain her desire to modify the 
Treaty of 1922, not by pacific means, but by a forcible and armed support of the illegal 
occupation of Leticia, would such a position not be entirely contrary to the provisions of 


Article 2 of the Kellogg-Briand Pact. . . . And if so, as set forth in the preamble of that 
Pact, such a violation of it would entail a denial of the benefits furnished by that Pact to 
the signatory power which violated it.” Department of State, Press Releases, January, 
1933, p. 60. 


* Appendix 121. 
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Conference of American States, Havana, 1928,** and in the Assembly 
of the League of Nations in March, 1932,** which made the policy of 
non-recognition acceptable to them. Moreover, the policy of non- 
recognition adopted by the Assembly on March 11, 1932, had been 
supported by Chile, Colombia, Cuba, Guatemala, Mexico, Panama, 
Peru, Salvador, Uruguay and Venezuela.*? In addition, there had 
already been an indication of a tendency to terminate title by 
conquest.’ As the United States and some other American Re- 
publics are not Members of the League of Nations, it was not to be 
expected that they should rely upon the Assembly policy of non- 
recognition of ‘‘any situation, treaty or agreement which may be 
brought about by means contrary to the Covenant of the League of 
Nations. ’’ Nevertheless, the similarity between the non- 
recognition policy of the Assembly and the non-recognition policy 
of the American Republics was remarked by Paraguay on August 
20, by Uruguay on December 7, and by Chile on December 8, 1932.*9 

The policy of non-recognition of the American Republics, an- 
nounced first in relation to the Chaco dispute between Bolivia and 
Paraguay, was referred to in relation to the Leticia dispute between 
Chile and Peru by Secretary Stimson on January 25, 1933, and by 
the Council of the League on March 18, 1933.*° 


ANALYSIS OF THE POLICIES OF NON-RECOGNITION 


An analysis of the policies of non-recognition must precede any 

attempt to compare and contrast the policies. The policies differ 
as to those things which are not to be recognized: certain treaties, 
agreements or situations, certain territorial gains, certain territorial 
changes, certain territorial arrangements, certain territorial acquisi- 
tions, title to possession of certain territory, certain ‘‘benefits,’’ the 
“fruits of aggression,’’ and the “‘ validity of any infringement of the 
territorial integrity or of any change in the political independence 
of any Member of the League of Nations.’’ Two chief problems arise. 
. First, what is the meaning of non-recognition of a treaty, agreement, 
etc.? Second, what are those factors which determine that a treaty, 
agreement, etc., shall not be recognized? 

3s Appendix 108. 

% Appendices 109-116. 

87 Appendix 51. 

38 Appendices 105-107. 

89 Appendices 125, 130, 131. 

#0 Appendices 25, 128. 
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The factors which determine that a treaty, situation, etc., shall 
not be recognized, fall into three main groups: (1) that they impair 
the treaty rights of a certain state, (2) that they are brought about 
by certain means, or (3) that they violate certain treaties. The first 
factor is a requirement only in the case of the American policy 
announced on January 7, 1932, applying to treaties or agreements 
which impair the treaty rights of the United States or its citizens 
in China. The second factor is a requirement in several of the poli- 
cies of non-recognition. The American policy announced on January 
7, 1932, and the Assembly policy adopted on March 11, 1932, apply 
the criterion of ‘‘brought about by means contrary to the Pact of 
Paris.’ The Assembly policy contains also another criterion, 
“brought about by means contrary to the Covenant of the League 
of Nations.’’ The policy of the American Republics, August 3, 1932, 
contains the criterion “not obtained by peaceful means”’ and the 
criterion “‘obtained through occupation or conquest by force of 
arms.” The third factor is a requirement in the policy of the United 
States as interpreted by Mr. Castle, “made by any nation guilty of 
breaking the terms of the Kellogg Pact’”’ (May 4, 1932), “‘made 
through force in contradiction to the terms of the Kellogg Pact”’ 
(October 27, 1932); and as interpreted by President Hoover, “‘ gained 
in violation of the peace pact” (August 12, 1932), and by violation 
of the Pact of Paris (‘‘its violation’’) (October 7, 1932). The same 
factor is a requirement in the policy of twelve members of the 
Council (February 16, 1932), later adopted by the Assembly (March 
11, 1932), namely, violation of Article 10 of the Covenant. Possibly 
it is a requirement in the policy of the United States, namely, brought 
about in violation of the Nine-Power Treaty (Secretary Stimson, 
February 23, 1932). 

Do the terms ‘“‘by means contrary to the Pact of Paris,” ‘‘ by means 
contrary to the Covenant of the League of Nations,” “not obtained 
by peaceful means,”’ “in violation of the Pact of Paris,” and “ through 
occupation or conquest by force of arms,’’ refer to the same things, 
or todistinct things? It appears that, in the view of the states apply- 
ing the policies of non-recognition, these terms mean almost exactly 
the same thing. (1) ‘‘By means contrary to the Pact of Paris” has 
the same meaning as brought about “in violation of the Pact of 
Paris.” The Pact of Paris can be violated only by resorting to 
war as an instrument of national policy, or by resorting to other 
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than pacific means for the solution of a controversy. Thus, it is 
impossible to violate the Pact of Paris without employing means 
contrary to the Pact of Paris. (2) ‘‘By means contrary to the Pact 
of Paris’? has the same meaning as “not obtained by peaceful 
means,” because the Pact of Paris permits the use only of “ pacific 
means’’ which are the same as “ peaceful means”’ in the view of the 
states applying the policies of non-recognition. (3) ‘“‘By means con- 
trary to the Pact of Paris’’ and ‘‘not obtained by peaceful means” 
include ‘occupation or conquest by force of arms.’’ (4) The “means 
contrary to the Pact of Paris’’ include all the ‘‘ means contrary to the 
Covenant of the League of Nations”’ but the former is more extensive 
than the latter, because the Pact of Paris prohibits certain means 
which are permitted by the Covenant of the League; namely, war, 
three months after a report of the Council or the Assembly under 
Article 12 of the Covenant. 


a. The “Means Contrary to the Pact of Paris or to the Covenant” 

There is general agreement that the Pact of Paris prohibits not 
only war in the legal sense, but also the use of force.*! This general 
agreement appears in official statements made by states during the 
dispute between China and Japan. Although war in the legal sense 


41 The text of the Pact of Paris is given in Appendix 1. 

According to one interpretation, the Pact of Paris prohibits solely war in the legal 
sense, as opposed to war in the military sense. This interpretation is correct if the term 
‘‘war’’ as employed in Article I signifies war in the legal sense, and if the term “‘ pacific 
means"’ in Article II includes all means except war in the legal sense; for example, the use 
of force. 

According to a second interpretation, the Pact of Paris prohibits not only war in the 
legal sense, but also forcible measures short of war. This interpretation may be reached 
by either of two modes of reasoning. The first mode of reasoning is that the term “‘war” 
in Article I means war in the legal sense, but that the term ‘‘ pacific means”’ in Article II 
excludes the use of force and is limited to means such as diplomacy, mediation, conciliation, 
arbitration and judicial settlement. The second mode of reasoning is that the term ‘‘ war" 
in Article I means not merely war in the legal sense, but also war in the military sense, and 
thus excludes the use of force. 

War in the legal sense is a contest between the public armed forces of two or more states, 
where there is present an intention upon the part of one or more of the states to establish 
a status of belligerents. If this intention is lacking, war in the legal sense does not exist. 
The same material violence may exist whether or not there is war in the legal sense. The 
importance of the distinction lies in the legal consequences. When war in the legal sense 
comes into existence, the states at war assume the rights and obligations of belligerents 
(such as the right of visit and search, capture of contraband, blockade) and third states 
assume the rights and obligations of neutrality. 

See, in this connection: A. E. Hindmarsh, ‘‘Self-Help in Time of Peace,’’ 26 American 
Journal of International Law (April, 1932), pp. 315-326; G. G. Wilson, ‘‘ Use of Force and 
War,’ ibid., pp. 327-328; Quincy Wright, ‘‘When Does War Exist,"’ ibid., pp. 362-368; 
and Edwin M. Borchard, *‘ ‘War’ and ‘Peace’,’’ 27 American Journal of International Law 
(January, 1933), pp. 114-117. 

Project No. 29 of the American Institute of International Law, on ‘‘ Measures of Re- 
pression,’’ provides in Article 1 that ‘‘the measures which do not involve war are of two 
kinds: Pacific and coercitive.’’ ‘‘Article 2. Those of a peaceful nature are: 1. Severance 
of diplomatic relations. 2. Pacific embargo. 3. Non-intercourse.”’ ‘Article 3. Those of 
a coercitive nature are: 1. Retorsion. 2. Reprisals. 3. Hostileembargo. 4. Pacific block- 

ade."" 20 American Journal of International Law (October, 1926), pp. 382-383. 
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has not existed between China and Japan, the United States adopted 
the view that the Pact of Paris had been violated, and the Assembly 
of the League of Nations took the same position.* Japan has not 
claimed that the Pact of Paris prohibits solely war in the legal sense, 
but has advanced the plea of self-defense in excuse of the measures 
she has taken. Furthermore, Japan regards the acquiescence of a 
government in a boycott as contrary to Article II of the Pact of 
Paris, and considers that ‘Chinese military attacks’’ are not peaceful 
means.“ China regards as violations of the Pact of Paris the military 
invasion of Manchuria, the extension of military control in order to 
force agreement on fundamental principles, and the employment of 


force. 
An interpretation of pacific means was given by the President 


Secretary Stimson, February 23, 1932: ‘‘It is not necessary in that connection (hostili- 
ties in Manchuria and Shanghai) to inquire into the causes of the controversy or attempt to 
apportion the blame between the two nations which are unhappily involved; for regardless 
of cause or responsibility, it is clear beyond peradventure that a situation has developed 
which can not, under any circumstances, be reconciled with the obligations of the covenants 
of these two treaties (Pact of Paris and Nine-Power Treaty), and that if the treaties had 
been faithfully observed such a situation could not have arisen."" Appendix 13. 

The view was reaffirmed by Secretary Stimson in his letter of February 25, 1933, 
acknowledging receipt of the letter of the Secretary-General of the League. ‘‘With those 
conclusions (i.e., the conclusions of the Assembly, in the Resolution adopted February 24, 
1933) the American Government is in general accord. In their affirmations respectively 
of the principle of non-recognition and their attitude thereto the League and the United 
States are on common ground.” Appendix 26. 

4 Resolution of the Assembly, February 24, 1933, Part IV, Section III: ‘‘In view of the 
special circumstances of the case, the recommendations made do not provide for a mere 
return to the status quo existing before September, 1931. They likewise exclude the mainte- 
nance of the existing régime in Manchuria, such maintenance and recognition being in- 
compatible with the fundamental principles of existing international obligations. . . . " 
Appendix 102. 

“ Reply of the Japanese Government to the Note of the Council of October 17, 10931: 
“The Japanese Government desire to point out that such acquiescence by the Chinese 
Government in the lawless proceedings of their own nationals (boycotting) cannot be 
regarded as being in harmony with the letter or spirit of the stipulations contained in 
Article II of the Pact of Paris.’’ League of Nations, Oficial Journal, Spec. Supp. No. ror, 
p. 110 n. 

Reply of the Japanese Government to the appeal of twelve members of the Council, 
February 23, 1932: ‘‘While Japan is daily sustaining losses of life and treasure through 
Chinese military attacks, it is distinctly surprising to be told that China is willing to settle 
all disputes by peaceful means."" Jbid., March, 1932, p. 385. 

4 Dr. Sze stated before the Council on October 23, 1931, that ‘‘ Any attempt to make the 
military invasion of Manchuria the occasion for pressing for the solution of other claims 
would be contrary to the spirit of the Covenant, and a violation of Article 2 of the Pact of 
Paris." League of Nations, Oficial Journal, December, 1931, p. 234. The Note of the 
Chinese Government, dated November 3, 1931, stated that ‘‘This attitude of Japan 
(L.e., extension of Japanese military control and insistence of Japan upon agreement on 
‘fundamental principles’ prior to withdrawal of troops) . . . is in violation of Article 10 
of the Covenant and Article 2 of the Pact of Paris."" IJbid., Spec. Supp. No. 101, p. 150. 
The Aide-Mémoire of the Chinese Delegation transmitted to the Council on December 31, 
1931, states: ‘“* . . . the Japanese army, on the pretext of suppressing bandits, has now 
advanced westward of Lias River and on December 24th occupied Tienchuangti. . . . 
Japanese troops have repeatedly attacked and pressed upon the Chinese army with an 
evident intention of capturing Chinchow. Such actions on the part of Japan have . 
encroached upon China's territorial sovereignty, thus violating . . . the Pact of Paris. 

" Ibid., February, 1932, p. 287. The statement of the Chinese Government to 
support invocation of Article 15 of the Covenant, February 22, 1932, states: ‘‘China 
gla ly became party to the Kellogg-Briand Pact renouncing force as a means to settle 
international disputes and obtain political objectives. . . . " Ibid., Spec. Supp. No. 


101, p. 175. 
23 








374 


of the Council of the League of Nations on October 24, 1931. After 
reading Article II of the Pact of Paris, the President stated, “I do 
not wish to dwell unduly on this point; but public opinion would not 
readily admit that a military occupation under these circumstances 
could be regarded as coming under the heading of pacific means,’ 
He stated on December 10, 1931, that resort to pacific means under 
the Pact of Paris was a reaffirmation of the Covenant of the League 
that a state, ‘““however well founded its grievances against another 
state’’ is unauthorized ‘to seek redress by methods other than the 
pacific methods set forth in Article 12 of the Covenant.’’4?7 Twelve 
Members of the Council expressed regret on February 16, 1932, that 
Japan “‘has not found it possible to make full use of the methods of 
peaceful settlement provided in the Covenant, and recall once again 
the solemn undertakings of the Pact of Paris that the solution of 
international disputes shall never be sought by other than peaceful 
means.’’48 

The views of several Members of the League of Nations with 
regard to the means contrary to the Pact of Paris and to the Cove- 
nant, were expressed at the session of the Assembly in March, 1932 
Denmark asserted that the Pact of Paris and the Covenant forbid 
‘not merely a declaration of war, but likewise any act of aggression, 
any recourse to other than pacific methods as an instrument of 
national policy.’’** Bolivia, Bulgaria, Canada, Denmark, Latvia 
and Switzerland, made it clear that pacific means excludes the use 
of force.5° Estonia, Denmark, Switzerland and South Africa con- 
sidered that the sending of military expeditions into the territory of 
a foreign state is a means contrary to the Pact of Paris and to the 
Covenant." Estonia and South Africa considered military occupa- 
tion as prohibited.“ Denmark, Switzerland and South Africa 
considered battles between the public armed forces of states as 
prohibited. Latvia considered that an economic boycott, the 
failure of a party to execute treaties and hostile propaganda, as 

“ Appendix 54. 

47 Appendix 55. Article 12 of the Covenant provides that ‘‘The Members of the League 
agree that, if there should arise between them any dispute likely to lead to a rupture, they 
will submit the matter either to arbitration or judicial settlement or to inquiry by the 
Council, and they agree in no case to resort to war until three months after the award by 
the arbitrators or the judicial decision, or the report by the Council.’ Appendix 5. 

48 Appendix 56. 

49 Appendix 61. 

50 Appendices 57, 58, 59, 61, 66, 69. 

51 Appendices 61, 62, 68, 70. 


53 Appendices 62, 70. 
58 Appendices 61, 68, 70. . 


LS 


PER ee RE ee 


exten 
under 
regar¢ 
Roun 
mean: 
of Cz 
my ct 
Pact 
proce 
of Re 
forbic 
that 
dispu 
identi 
ing te 
advai 
‘ 

wh: 
to 
inv 


‘ 


her 
act 
pre 
not 


po: 
gat 
as 

for 


fter 
| do 
not 
1Ces 
ae 
der 
gue 
her 
the 
Ive 
hat 
of 
ain 

of 
ful 


— 





375 


extending ‘‘dangerously beyond the limits which the international 
undertakings, the Covenant, and the Pact of Paris, lay down with 
regard to the reciprocal relations of the nations.’ Czechoslovakia, 
Roumania and Switzerland considered the relations between pacific 
means under the Pact of Paris and under the Covenant. The delegate 
of Czechoslovakia stated, “‘As a Member of the League of Nations, 
my country believes it to be necessary that every signatory of the 
Pact should be obliged in all circumstances to resort to the pacific 
procedure laid down in Article 12 of the Covenant.’ The delegate 
of Roumania said, ‘‘ May I point out that the Pact of Paris, which 
forbids war as an instrument of national policy and contains a pledge 
that resort will be had only to pacific means to settle international 
disputes, thereby entails, for those who have signed it, an obligation 
identical with that in Article 10 concerning the respect for the exist- 
ing territorial integrity of each State?’’** The delegate of Switzerland 
advanced the following views: 

“First and foremost, we must always bear in mind Article 12, 
which contains a very strict obligation—that of having recourse 
to arbitration or judicial settlement, or, if this is impossible, to 
investigation and consideration by the Council. 

“Until this procedure in Article 12 has been accomplished, and 
hence until recourse has been had to the Council, all military 
acts, all acts of war—the distinction is.a rather subtle one—are 
prohibited. Now, I am afraid that, in this case, Article 12 has 
not been observed. ; 

“True, the Covenant does, in certain cases, contemplate the 
possibility of the use even of force; but as all the countries 
gathered together here have accepted the Pact of Paris as well 
as the Covenant of the League, they are prevented from using 
force even in the case contemplated in the Covenant, because 
the Pact of Paris forbids all war, all exercise of force, as an in- 
strument of national policy.’’®” 


The delegates of India and of the United Kingdom thought that 
the Assembly should ‘declare afresh that the Covenant does not 
authorize a State, however well founded its grievances against 
another State, to seek redress by methods other than the pacific 
methods set forth in Article 12 of the Covenant.’’® 

Eight Latin-American states, Members of the League of Nations, 

4 Appendix 66. 

% Appendix 60. 

% Appendix 67. 


8? Appendix 60. 
88 Appendices 64, 71. 
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advocated certain principles as binding under international law and} “that 
under the Covenant, which would restrict the use of force within the of the 
territory of a foreign state, even when employed in self-defense, | of the 
The following principles, advocated by the delegate of Peru on the | 


/ assur 
Council, on December 10, 1931, were supported in the Assembly jg | sure, 
March, 1932, by the delegates of Bolivia, Colombia, Haiti, Mexico.) \em 
Pic cecniiees eee J pe ' 
Panama, Salvador and Uruguay: woulc 
‘“‘(1) No State has the right to effect the military occupation | _ if th 
of the territory of another in order to ensure the execution of | point 
certain treaties; both 
“‘(2) No State is entitled to oblige another—having invaded ts 
its territory—to enter upon direct negotiations on the bearing os 
and legal value of treaties previously existing between the two 
States; . ee 
‘‘(3) The exercise of the right possessed by each State to en- 
sure the protection of the lives and property of its nationals 
must be limited by respect for the sovereignty of the other Ja 
State: no State being entitled, in order to provide such protec- | meas 
tion, to authorize its military forces to penetrate into the | the} 
territory of the other for the purpose of carrying out police | es 
operations; 
‘‘(4) The fact that a State has certain rights, claims, economic | of se 
concessions, etc., in regard to another State does not entitle the | mea: 
former to effect the military occupation of the territory or to by p 
seize the property of the debtor State. Any recovery of debts Bott 
by compulsion is illicit, in accordance with the principles | M 
accepted by the Second Conference (The Hague, 1907). ; = 
‘These points . . . clearly express the principles of inter- co i) 
national law and the clauses of our fundamental Covenant.’ | Tl 
a eats } emp 
Thus, it is clear that the phrase ‘“‘by means contrary to the Cove- | legit 
nant of the League of Nations or to the Pact of Paris,’’ contained } ‘hen 
in the Assembly Resolution of March 11, 1932, had a definite meaning sa 
in the opinion of Members of the League of Nations, and was nota | o 
: i of Cc 
thoughtless copying of the phrase “brought about by means contrary | “The 


to the Pact of Paris’’ employed by Secretary Stimson on January 7, | right: 
1932. The addition of the phrase “or to the Pact of Paris’’ to the 
Draft Resolution was suggested by the delegate of the United 
Kingdom because of the view “that it would make the statement 
stronger and more world wide if we included a reference to the Pact 
of Paris as well as to the Covenant of the League in this, the effective 
paragraph of the first chapter.’’ The delegate of Greece agreed 
5° Appendices 109-116. 
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“that it would be desirable to mention the Pact of Paris in this part 
of the resolution, not only because this would bring the effective part 
of the resolution into line with the introduction, but because it would 
assuredly add to the value and force of the resolution. I am not 
sure, however, that we need labor this point, because the States 
Members of the League which are not yet bound by the Pact of Paris 
would not be running any risk of contracting an additional obligation 
if they accepted the wording proposed by Sir John Simon, which 
points out that a situation such as that defined would be contrary 
both to the Covenant and to the Pact of Paris, since the Covenant 
contains the maximum obligation in this sense. "60 


b. The Plea of Legitimate Self-Defense Under the Pact of Paris and 
Under the Covenant of the League 


Japan has advanced the plea of self-defense in excuse of the 
measures she has taken, and claims that she has violated neither 
the Pact of Paris nor the Covenant of the League of Nations. Japan 
has advanced the argument that the state which employs measures 
of self-defense is the sole and final judge of the legitimacy of the 
measures,*' and that Japan’s acts in China are legitimate as measured 
by principles of international law defining the right of self-defense.* 
Both contentions of Japan have been rejected by China, most of the 
Members of the League, and the United States, either expressly 
or by implication. 

The United States, by implication, denied that a state claiming to 
employ measures of self-defense is the sole and final judge of the 
legitimacy of the measures, when it stated the policy of non-recogni- 
tion of January 7, 1932. The United States obviously intended to 


6° Appendix 53. 

8! This argument appears to have been advanced first on August 25, 1932, in the speech 
of Count Uchida before the Japanese Diet, where the following statement was made: 
“The pact does not prohibit a signatory power from taking at its own discretion whatever 
steps it finds imperative in order to remove immediate menaces to its territory and its 
rights and interests of whatever kind."’ Appendix 83. The Japanese ‘‘Observations” on 
the Report of the Commission of Enquiry, November 18, 1932, concludes the considera- 
tion of various reservations to the Pact of Paris, as follows: ‘‘In the face of these express 
reserves, the right to pronounce a decisive opinion on an act of self-defense falls solely 
within the sovereign appreciation of the interested state.” Appendix 84. The Statement 
of the Japanese Government of February 24, 1933, criticizes the adoption by the Assembly 
of the portion of the Report of the Commission of Enquiry refusing to recognize military 
operations of the Japanese army on September 18, 1931, as measures of self-defense, and 
asks ‘‘On what grounds can the League or any other third party pronounce a verdict on 
the case contrary to the judgment of Japanese officers on the spot?” es 8s. 

8 Japan considered that its acts fell within the definition made by Daniel Webster, 
Secretary of State of the United States, that self-defense requires ‘‘a case of necessity, 
instant and overwhelming, allowing no choice of means and no instant for deliberation.” 
Appendices 84, 85. 
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use its own judgment on the matter, for otherwise the policy of| Nati 
non-recognition would in each case require that the state employing) Com 


means contrary to the Pact of Paris should acknowledge that it had | Se 
employed such means, which is obviously an absurdity. The Unite/> view 
States made an express denial of the Japanese contention on several) ber, 
occasions. Swit 


as ; ; ° « e 
China expressly denied both Japanese contentions. The Minister) of th 
of Foreign Affairs of China, Dr. Lo Wen-Kan, in an address of} The 


August 29, 1932, referred to the argument “that the exercise of the the 
right of self-defense may extend beyond the territory of the power} _ self- 
exercising that right and that the Kellogg-Briand anti-war pact does} —_ una! 
not prohibit a signatory power from availing itself of that right at is tl 
its own discretion,” as a “pernicious argument”’ revealing the}  defe 
‘attempt on the part of Japan to destroy the validity of the anti-war conc 
pact altogether.’’ To the Japanese argument that reservations made} is S$! 
to the Pact of Paris by certain states reserved the right to the state} Asse 
employing measures of self-defense of determining the legitimacy of} and 


the measures, China responded that the reservations referred only 
to bona fide self-defense, and that the reservations were not binding 
upon other states if not made a part of a treaty or an annex thereto, 
China submitted that the acts of Japan did not fall within the 
definition of legitimate self-defense given by Daniel Webster. 
The Commission of Enquiry, in its Report dated September 4, 
1932, felt authorized to examine the plea of self-defense, and came to | it 


mea 
Poli 
Chi 
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wn 
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the conclusion that the military operations of Japanese troops during : 
the night of September 18-19, 1931 ‘‘cannot be regarded as measures c 
of legitimate self-defense.” No definition of self-defense is stated | a 
by the Commission of Enquiry, but its conclusions are based on the } 


following considerations. While tense feelings existed between a 
Japanese and Chinese military forces, the Chinese had no plan of | ‘ 
attacking Japanese troops or of endangering the lives or property of 

Japanese nationals. The Japanese put into operation a carefully C 


arranged plan to meet the possible hostilities with the Chinese. The per 
Chinese made no attack, and the explosion on or near the railway | Swi 
did not prevent punctual arrival of trains. The Report of the Com- or é 
mittee of Nineteen, adopted by the Assembly of the League of | _ bia 

6§ Letter of Secretary Stimson to Senator Borah, February 23, 1932, Appendix 13. a 


Address of Secretary Stimson, August 8, 1932, Appendix 18. Letter of Secretary Stimson 
to the Secretary-General of the League, February 25, 1933, Appendix 26 

64 Appendices 86, 87. 

66 Appendix 101. 
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Nations on February 24, 1933, merely rephrased the Report of the 
Commission of Enquiry.* 

Several delegates of Members of the League of Nations expressed 
views on questions relating to self-defense in the Assembly, Decem- 
ber, 1932. The delegates of China, Czechoslovakia, Spain and 
Switzerland considered that the Assembly should adopt the portion 
of the Report of the Commission of Enquiry relative to self-defense. 
The delegates of Greece, Norway and Sweden expressly declared 
the right of third states to judge of the legitimacy of the plea of 
self-defense. M. Politis, delegate of Greece, recalled the rule, adopted 
unanimously by the Assembly in 1931: “An essential point to note 
is that the use which a State claims to make of the right of self- 
defense is a matter which may be considered by the other States 
concerned, and, in the case of Members of the League of Nations, 
is subject to the appreciation of the Council, or, of course, the 
Assembly, as the case may be.’’*? The delegates of Czechoslovakia 
and Greece pointed out that there must be a relation between the 
measures of self-defense and the seriousness of the attack.** M. 
Politis recalled the rules drawn up by the Council in 1926, when 
China and Japan were represented on the Council, and unanimously 


adopted. 

“The first rule is that every act of violence does not neces- 
sarily justify its victim in resorting to war and does not release 
it from the specific obligations laid down in Article 12 and 
following of the Covenant. It could not be so released unless 
it were the victim of a flagrant aggression of such a serious 
character that it would obviously be dangerous not to retaliate 


at once. 
“The second rule is that legitimate defense implies the 


adoption of measures proportionate to the seriousness of the 
attack and the use of which is justified by the imminence of the 


danger.’’®? 


Canada expressed the view that self-defense could not extend to the 
permanent occupation of territory. Canada, Czechoslovakia, and 
Sweden pointed out that self-defense could not extend to extension 
or acquisition of territorial rights.7”° The delegates of Bolivia, Colom- 
bia, Haiti, Mexico, Panama, Salvador and Uruguay supported as 


%® Appendix 102. 

6? Appendix 75. 

§§ Appendices 73, 75. 

69 Appendix 75. 

%” Appendices 72, 73, 76. 
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principles of international law in March, 1932, a prohibition upon the 
military occupation of the territory of another state in order to 
ensure protection of the lives and property of nationals, or in order 
to enforce rights, claims or economic concessions.” 

Secretary Stimson indicated in his Note of January 25, 1933, to 
the Minister of Foreign Affairs of Peru, that the United States con- 
siders that it has the right to determine what constitutes a violation 
of the Pact of Paris.” 


c. Meaning of the Term “ Recognition’ as Employed in Policies of 
Non-Recognition 


A clear understanding of the term “‘recognize"’ is essential to a 
comprehension of recent policies of non-recognition. The term has 
various grammatical meanings, such as: to know the identity of, 
to admit acquaintance with, to salute, to recall as having been 
previously known, to take formal notice of, to acknowledge, to con- 
cede as true, to consent to, to agree. Obviously, the nature of the 
recent policies of non-recognition depend upon the exact sense in 
which the term is employed. In addition, the term has various 
technical meanings in international law and diplomacy; for example, 
recognition of a state, of a government, of a sovereign, of belligerency, 
of insurgency, of a protectorate, of a sphere of influence, of a flag, of 
a principle of international law, of sovereignty or title to territory.” 
The question arises as to whether or not the term “recognition” as 
employed in statements of policies of non-recognition applies in a 
technical sense, when employed in connection with recognition of 
certain “‘situations’’ or of certain treaties or agreements. In some 
instances, the policies refer to non-recognition of validity or legality 
of certain phenomena.* The policy of non-recognition announced 
by the United States on January 7, 1932, is further clarified by 
interpretations which disclose its purpose. In the first place, the 
policy is directed against the validity or legality of certain phe- 
nomena. Secretary Stimson expressed the opinion on February 23, 


sé 


1! Supra, p. 26. 

72 Department of State, Press Releases, January, 1933, p. 67. 

7 Documents illustrating state practice: Appendices 8, 132-137. 

™% Secretary Stimson, January 7, 1932: The United States ‘‘cannot admit the legality 
of any situation de facto. . ** Members of the Council, February 16, 1932: “no 
infringement of the territorial integrity and no change in the political independence of any 
member . . . ought to be recognized as valid and effectual. . . . '’ American Repub- 
lics, August 3, 1932: ‘The American nations further declare that they will not recognize 

. the validity of territorial acquisitions which may be obtained through occupation 

or conquest by force of arms.”’ 
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1932, that if the other governments of the world should adopt the 
policy of the United States, “a caveat will be placed upon such 
action, which, we believe, will effectively bar the legality hereafter 
of any title or right sought to be obtained by pressure or treaty 
"78 The United States interpreted the Assembly 


violation, 
“nations of 


Resolution of March 11, 1932, as indicating that the 
the world are united on a policy not to recognize the validity of 
results attained in violation of the treaties in question.’’”* Acting 
Secretary Castle expressed the opinion on May 6, 1932, that states 
will understand that gains are useless when they realize that gains 
made through force “will not be recognized as valid by the world at 
large.””? In the second place, the policies contemplate non-recogni- 
tion of legality of certain phenomena, because the purpose of the 
policies has been considered the alteration of principles of interna- 
tional law. Secretary Stimson, commenting upon the Assembly 
Resolution, said that its adoption “will go far toward developing 
into terms of international law the principles of order and justice 


which underlie those treaties. . . . "78 The United States stated 
on March 12, in the same connection, that ‘‘ This is a distinct con- 
tribution to international law. . . . "’® Acting Secretary Castle 


referred to the American policy as a “keystone in the fair and grow- 
ing edifice of international law,” ‘“‘a bright, new, inspiring chapter 
in international law,”’ ‘“‘a new principle of law.’’ He considered that 
the Assembly, on March 11, ‘‘bound its members to a new measure 
of international law.’’** Japan obviously considered the policy 
as one of non-recognition of the legality of certain phenomena, when 
it expressed the view that “It might be the subject of an academic 
doubt whether in a given case the impropriety of means necessarily 
and always avoids the ends secured, ? es 


RECENT PoLiciEs OF NON-RECOGNITION OF TREATIES 


Two distinct policies of non-recognition of treaties are to be dis- 
tinguished: (1) non-recognition of “‘any treaty or agreement entered 
into between these Governments (China and Japan), or agents 
thereof, which may impair the treaty rights of the United States or 


% Appendix 13. 

% Appendix 15. 

™ Appendix 16 (a). 

78 Appendix 14. 

79 Appendix 15. 

%® Appendices 16, 16 (a). 
5! Appendix 98. 

[31] 








382 


its citizens in China, . . . " (Secretary Stimson, January 7, 1932); 
and (2) non-recognition of “any . . . treaty or agreement which 
may be brought about by means contrary to the Pact of Paris,” 


(Secretary Stimson, January 7, 1932, and Assembly Resolution, | 


March I1, 1932.) 

Each policy should be examined first in relation to international 
law, to determine whether the policy is merely an exercise of an 
existing right, or whether the policy seeks to modify existing law; 
and second, in relation to the probable non-legal consequences of 
the policy. 

A third state is said to recognize a treaty between two states when 
it signifies an intention to respect the juridical situation resulting 
from the treaty and to assume the obligation of doing nothing in- 
compatible with the treaty.** If two states, A and B, conclude a 
treaty, and later A concludes with C another treaty in conflict with 
the treaty previously made with B, the question arises whether B 
can demand annulment of the treaty between A and C or whether B 
can claim only reparation for injury from A. The answer depends 
upon whether or not C had recognized the treaty between A and B.# 
If C had recognized the treaty between A and B, B can claim annul- 
ment of the treaty between A and C. If C had not recognized the 
treaty between A and B, B cannot claim annulment of the treaty be 
tween A andC,andC cannot claim annulment of the treaty between A 
and B. The state B or C whose treaty has not been executed can 
only claim reparation from A.* A third state is usually considered 
to be justified in intervening in order to prevent conclusion of a 
treaty between two states which conflicts with its treaty rights with 
one of the states.** Thus, the policy of non-recognition of treaties 
impairing treaty rights of the United States does not affect the 

82 Anzilotti, Cours de Droit International, 1, pp. 416-417. (French translation by Gidel.) 
The term ‘‘recognition of a treaty"’ is used infrequently by writers and in state practice, 
The United States informed China and Japan by Note of May 11, 1915, that it would not 
recognize any treaty impairing its treaty rights. Appendix 8. China made a similar 
declaration in 1917 after publication of the Lansing-Ishii agreement between the United 
States and Japan. United States Foreign Relations (1917), p. 270. For instances of 
recognition of treaties, see Anzilotti, op. cit., pp. 205, 234, 240. 

88 Professor Quincy Wright states, ‘‘Although international law writers have asserted 
that in principle treaties contrary to the rights of third states are voidable at the discretion 
of such states (citing Oppenheim, Wilson, Roxburgh and Wright), such treaties have been 
made, . . . and have been subsequently acted upon by the parties in spite of protest by 
the injured state.’’ ‘*The Stimson Note of January 7, 1932,"’ in 26 American Journal of 
International Law (April, 1932), p. 344. The thesis that treaties contrary to the rights of 
third states are voidable at the discretion of such states is refuted by Anzilotti, op. cil., 
pp. 418-410, with references to state practice. 


8 Anzilotti, op. cil., pp. 417-419. 
8 R. F. Roxburgh, International Conventions and Third States, secs. 24-25. 
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legal validity of such treaties. The policy merely indicates an 
intention of the United States to claim existing treaty rights and to 
refuse consent to a modification or termination thereof. On the 
other hand, if states A, B and C conclude a treaty, and later A and C 
conclude a treaty in conflict with the prior treaty, the treaty between 
A and C may be annulled on the demand of B. Such would be the 
case of a treaty between China and Japan in conflict with the Nine- 
Power Treaty, to which China, Japan and the United States are 
parties. Therefore, as far as international law is concerned, the 
policy of non-recognition of treaties between China and Japan, which 
may impair the treaty rights of the United States, is merely a policy 
of demanding existing rights. The policy has been adopted only 
by the United States, during the course of the Sino-Japanese dispute, 
and does not indicate a tendency towards adoption of a principle in 
international law according to which “treaties contrary to the rights 
of third states are void.’’®* 

It is impossible to generalize upon the effects which will follow 
adoption of a policy of non-recognition of treaties impairing treaty 
rights. The policy might discourage the making of some treaties, 
though the policy adopted by the United States in 1915 did not 
prevent the conclusion of a treaty between China and Japan. China 
and Japan have made no treaties since September, 1931, which 
impair American treaty rights, and some of the policies of non- 
recognition may have encouraged China in her. refusal to make the 
treaties, but it is impossible to say whether the particular policy of 
non-recognition of treaties impairing American treaty rights has been 
the primary factor. This policy was partially successful in an 
earlier case, when Japan agreed to relinquish a claim to some of 
her rights acquired in the so-called Twenty-One Demands upon 
China, seven years later at the Washington Conference.*? However, 
the policy of non-recognition of treaties impairing treaty rights 
merely keeps the question alive; fortuitous circumstances, such as 

% Professor Quincy Wright, after listing statements of non-recognition policies made 
between January 7 and March 11, 1932, comments: 

“ Although these communications relate to a particular situation in the Far East, and to 
particular treaties, in view of the universality of some of these treaties and the number 
and importance of the states which have accepted the theory, these notes may mark im- 
portant progress toward realizing the following propositions in international law: . . 
(2) treaties contrary to the rights of third states are void, . . . " Op. cit., p. 344. 

Only the United States has declared an intention not to recognize treaties impairing its 
treaty rights. There is no indication of a general pre asc of this policy of non-recognition. 

Appendix 9. Secretary Stimson apparently referred to this when he stated on Feb- 
ruary 23, 1932, that a decision similar to that of the United States by other governments 


of the world, ‘‘as has been shown by history in the past, will eventually lead to the restora- 
tion to China of rights and titles of which she may have been deprived.”’ 
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change in government personnel, a new orientation of policy, or the 
desire for cooperation, must be present in order to make the policy| 
successful. The dangers of a policy of mere non-recognition of 
treaties, without any attempt to prevent their conclusion at the 
time of negotiation, have been stressed by President A. Lawrenge | 
Lowell.*® 

The policy of non-recognition of treaties brought about by means | 
contrary to the Pact of Paris constitutes a tendency towards the | 
adoption of a new principle of international law. In the past, a} 
treaty between states has been valid although accepted by one state 
under duress.*® This policy of non-recognition has as object the} 
establishment of the principle that a treaty made under duress is | 


legally void.*° The policy is based, not upon the impairment of the } 


treaty rights of third states, but solely upon a will to alter existing | 
law. According to international law, the consent or recognition of 
third states is not requisite for the validity of a treaty made by two 
states, although the treaty was made under duress. Non-recognition 
of the treaty does not affect its legal validity.” 

Although this policy indicates a tendency towards adoption of the 


be said that such a principle exists in international law at present, 
The United States has appeared to believe that a new rule is estab- 


lished.” It is true that forty-five Members of the League of Nations | 


adopted the Resolution of March 11, 1932, containing the policy of 
non-recognition of any treaty brought about by means contrary to 


the Pact of Paris, but it is frequently not noticed that preceding the | 


principle that a treaty made under duress is legally void, it cannot ) 
' 


statement of policy are the words, “‘Pending the steps which it 
may ultimately take for the settlement of the dispute, which has 
been referred to it, ” Furthermore, it is doubtful whether 


88 Infra, Dp. 35. 

89 Wright, op. cit., p. 347. This principle was stated forcibly by Baron Shidehara at 
the Washington Conference on February 2, 1922. League of Nations, Oficial Journal, 
Special Supplement No. 101, pp. 170-171. 

© Supra, p. 31. 

*! Roxburgh says: ‘‘ But although a treaty may affect strangers, it does not follow that, 
because . . . it is detrimental to them, they have any legal right to redress. On the 
contrary, they have a general duty not to interfere with the due execution of the treaty, 
so long as it does not violate International Law, or their vested rights. Even though they 
may suffer damage, they are without legal remedy; they have incurred damnum sine 
injuria, and any attempt to interfere would be a violation of the International Personality 
of the contracting parties’ (citing Oppenheim, Fiore, Hall, Rivier and F. de Martens), 
op. cit., p. 31. Anzilotti takes the same position. ‘An action of a third State, either for 
annulment of the treaty or for reparation of damages, would thus be inadmissible = 
when treaty has caused the violation of a right belonging to this third State ‘ 
op. cit., p. 420. 

92 aie. p. 31. 
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a resolution of the Assembly declaring that “it is incumbent upon”’ 
Members of the League of Nations to do something, legally binds the 
Members.” It is true that the Council considered the same policy 
applicable in the case of the dispute between Colombia and Peru, 
but this was probably due to the fact that both the parties had 
voted in favor of the Resolution of March 11, 1932.% A number 
of states and members of the League of Nations have not adopted 
the policy of non-recognition of treaties brought about by means 
contrary to the Pact of Paris; namely, Argentina, Afghanistan, 
Bolivia, Dominican Republic, Ecuador, Egypt, Ethiopia, Haiti, 
Honduras, Iceland, Iraq, Japan, Liberia, Nicaragua, Paraguay, 
Soviet Russia and Turkey. 

This policy, if generally adopted, might operate to discourage 
the making of treaties under duress. Success of the policy would 
depend upon a number of factors; for example, the extent to which 
the state desiring to force adoption of the treaty fears possible sanc- 
tions of the policy and the degree of importance placed upon the 
desired treaty; the extent to which the state seeking to avoid making 
the treaty is strengthened in its purpose by the non-recognition 
policy; and the number and importance of the states adopting the 
policy of non-recognition. The policy might lead to a later relinquish- 
ment of rights by a state which had imposed a treaty under duress, 
or it might have no effect except to keep alive a dispute between the 
state which had imposed the treaty under duress and the other party 
to the treaty and states applying the policy of non-recognition. 

President Lowell has suggested some of the disadvantages which 
might result from a policy of non-recognition of treaties brought 
about by means contrary to the Pact of Paris. Commenting upon 
the statement of the policy in the Note of January 7, 1932, President 
Lowell says: 

“It seems to mean that if the present trouble should end by 
an agreement whereby China should cede to Japan any rights 
in Manchuria, the United States, Russia or any other signatory 
would have a right under the Pact to disregard them, if in its 
opinion they were acquired by other than pacific means. If 
this means that a signatory may intervene when the cession is 


made, and insist that it be modified, that has been done in the 


past and does not require the Pact of Paris. . . . But if it 
* Appendices 50, 52. 

% Appendix 104. 

% Supra, p. 33. 
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means that any signatory of the Pact has a right at any future 
time to refuse to recognize the provisions of a treaty so made, 
the question is much more serious. 
‘“‘Of course, to do so would be a certain cause of friction, 
highly likely to produce an extremely dangerous situation, 
But, for the future, unless wars are to cease entirely or 
are to be followed by no changes of territory, the Pact of Paris, 
with an interpretation whereby the signatories are under no 
obligation to prevent war, yet are at liberty to disregard its 
results, might well create more causes of strife than it would 
allay. It would signify that any nation could repudiate its 
treaties, and disregard those made by others, on the ground of 
duress. Now the object of international law is to make the 
rights of nations certain, not to unsettle them; if a wrong has 
been done to correct it at once, not to leave it as a festering 
sore for any nation to probe thereafter, or as an excuse for 
action that would otherwise be without justification. One of 
the worst international evils is the existence of indefinite claims 
that can be used on convenient occasions. . . . If so, is it not 
wise to make clear that we do not claim an interpretation of the 
Pact that, if generally accepted, might make the relation of 
states more uncertain, more full of danger, than if the Pact 
had been unsigned?’’% 


Ce 


a eR ERENT AO 


THE PoLicy OF NON-RECOGNITION OF CERTAIN ‘‘ SITUATIONS” 


a 


The policy of non-recognition of “any situation . . . brought 
about by means contrary to the Pact of Paris,’’ (Secretary Stimson, 
January 7, 1932, and Assembly Resolution, March 11, 1932), com 
stitutes, in fact, several policies of non-recognition. This is becaus 
the statement contemplates several distinct phenomena under the | 
term ‘‘situation.”’*? Reading the text of the Note of January 7, | 
1932, as a whole, it seems that the term “situation” excludes a treaty | 
or agreement, and excludes the means contrary to the Pact of Paris." 
The “situations’’ contemplated by the declaration of policy seem| 
to include: (1) creation of a new state, (2) a change in the govern | 
ment of an existing state, (3) a condition of belligerency or insur | 


gency, and (4) acquisition of possession of territory. ; 


%* A. Lawrence Lowell, ‘‘ Manchuria, the League, and the United States,"" 10 Foreigs 
Affairs (1932), pp. 367, 368. 

7 The Note of January 7, 1932, was issued at a time when it probably contemplated the j 
following ‘‘situations’’ as eventualities which might be brought about in the absence oi | 
treaty: promotion or assistance of a revolution in Manchuria resulting in a declaration di | j 
independence from China, or claim of title to the territory of Manchuria by Japan by virtue | i 
of conquest. 

88 This conclusion is reached following the rule inclusio unius exclusio alterius. : 
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a. The Policy of Non-Recognition of a New State Brought About 
by Means Contrary to the Pact of Paris 


The chief application of a policy of non-recognition has been the 
non-recognition of the ‘situation’? of Manchukuo; that is, the 
non-recognition of a new state.** The following questions arise: 
(1) is a state entitled under international law to refuse to recognize 
a new state, (2) what are the legal consequences of non-recognition 
of a new state, and (3) what are the incidental consequences of non- 
recognition of a new state? 

A state is under no obligation by international law to recognize 
a new state.'° Therefore, the policy of non-recognition of a state 
brought about by means contrary to the Pact of Paris is compatible 
with existing international law. Recognition of a state is an act by 
which a state signifies the intention to conduct relations with another 
state on the basis of the rights and obligations established by interna- 
tional law.'* The policy of non-recognition of a state signifies, 
therefore, that a state does not consider itself obligated to deal with 
the new state on the basis of the rights and obligations established 
by international law. 

The courts usually follow the executive regarding the recognition 
of a new state. The courts of different states have taken different 
views of the legal consequences of non-recognition of a new state. 
In general, however, they apply the following rules, when a new 
state has not been recognized by the executive. The new state 
cannot sue as a plaintiff. It may be sued as defendant. Contracts 
made with the unrecognized state are void. Acts tending to favor 
rebellion of the new state against the parent state are illegal. Agents 
of the unrecognized state do not enjoy immunity for acts accom- 


% The policy probably contemplated the creation of a new state when announced, as 
the independence movement in Manchuria had already begun. By March, 1932, China 
had made it clear that ‘‘ Manchukuo”’ was a “‘situation’’ within the meaning of the Resolu- 
tion of the Assembly of March 11, 1932. Appendix 93. 

100 ** There is no right to demand, and no duty to grant, recognition (citing Hyde, 
Hershey, Fauchille, Oppenheim; Hall contra); nor are there any criteria set by the com- 
munity of nations for the guidance of members."’ Clyde Eagleton, International Govern- 
meni, Dp. 113. 

Political considerations usually determine the action of a state in recognizing a new 
state. Recognition may be collective or individual. 

11 ‘*The recognition of a new state has been described as the assurance given to it 
that it will be permitted to hold its place and rank in the character of an independent 
political organism in the society of nations."" Secretary Henry L. Stimson, ‘‘The United 
States and the Other American Republics,’’ Publications of the Department of State, Latin 
American Series, No. 4 (1931). 

For other definitions see: Article 1 of Project No. 6, American Institute of International 
Law (20 A. J. 1. L., Supp. October, 1926, p. 310); Article 6 of Project No. 2, International 
Commission of Jurists (/bid., 1928, p. 240). 
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plished in the exercise of their functions. Goods of the state are not 
immune from seizure. Account need not be taken of acts of adminis. 
trative authorities of the state as regards physical or moral persons 
or as regards acts relative to property such as confiscations on land 
or sea. The law of the parent state at the time the revolution occurs 
is considered to remain in force. The parent state continues to be 
recognized in its original limits. Inhabitants of the new state retain 
the nationality of the parent state.!% 

Although the two states may exchange views through unofficial 
representatives or by other methods, normal diplomatic representa- 
tion is lacking. The two states are unable to define rights and 
obligations by treaty. The new state may be prevented from 
acceding to important international conventions. 

As a result of these legal consequences of non-recognition of a new 
state, the states and their nationals may be affected considerably, 
The extent to which non-recognition of a new state affects the 
parties depends upon many factors; for example, the number of 
states adopting the policy; the degree in which the new state is 
dependent upon military, financial or diplomatic support of other 
states; the amount of support supplied by states which have recog- 
nized the new state, etc.!% The injury to the state applying the 
policy of non-recognition, and the injury to its nationals, will depend 
in part upon the attitude taken by the new state. Non-recognition 
may have psychological, as well as legal, effects. It may discourage 
the new state, and encourage the parent state to continue to struggle 
to subdue the province in revolt. The conclusion is obvious that 
generalizations upon the effects of non-recognition of a new state, 
without reference to the circumstances of concrete cases, have little 
value. 

102 Noél-Henry, Les gouvernements de Fait devant le juge (1927) sec. 115-129. Important 
works on the legait effects of the recognition of states and governments are: O. K. Fraenkel, 
Digest of Cases on International Law Relating to Recognition of Governments, American 
Office, Institute of Soviet Law, University of Moscow (1925); R. W. Erich, ‘‘La Naissance 
et la Reconnaissance des Etats,"’ in Recueil des Cours de l' Académie de Droit International 
(1026), Vol. III, p. 431; J. L. Kunz, Die Anerkennung der Staaten im Volkerrecht (1928); 
and J. G. Hervey, The Legal Effects of Recognition in International Law (1928). 

108 Professor Eagleton points out, ‘‘A state may exist and carry on a certain amount of 
intercourse with other states without having been recognized. There is no direct bar, in 
the absence of recognition, to ordinary commercial intercourse between individuals. But 
the damage to prestige, the lack of ordinary diplomatic and consular channels, the absence 
of machinery and of the protection of treaties, and the risk to individuals in a commerce 


not subject to the ordinary protection given to citizens abroad, may easily result in great 
detriment to the unrecognized state."" Op. cit., pp. I1I-112. 
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b. Application of the Policy of Non-Recognition to “ Manchukuo”’ 


The Advisory Committee of the Assembly prepared a report 
recommending steps which should be taken in accordance with the 
policy of the Assembly of refusing to recognize Manchukuo. This 
report was sent by the Secretary-General of the League of Nations 
to various Governments on June 7, 1933.1 

The Advisory Committee suggests methods to prevent the acces- 
sion by Manchukuo to various international conventions. Members 
of the League will refuse to agree to admission of Manchukuo to 
those conventions under which the parties may be consulted as to 
admission of new members. In the case of conventions which pro- 
vide that states shall be allowed to accede by unilateral act, the 
state with which acts of accession are deposited shall consult the 
contracting parties, and rely upon their reply, which in the case of 
Members of the League shall be a negative opinion as to the accepting 
of the accession of Manchukuo. As regards the Pact of Paris, “the 
Government of the United States of America might be looked upon 
as occupying a position similar to that of the Governments of those 
States Members of the League with which conventions have been 
deposited.’’ In the case of conventions concluded under the auspices 
of the League, no accession could be received by the Secretary- 
General. While admission to, or participation in certain international 
commissions and associations not established by international con- 
vention would not constitute recognition, Members of the League 
represented in the organizations “should take all steps in their 
power to avoid the participation of representatives of ‘Manchukuo.’” 

As regards postal services, the Advisory Committee “thinks it 
will suffice to remind the Members of the League that ‘Manchukuo’ 
is nota member of the Universal Postal Union,” and of the action 
taken by China on July 24, 1932, requesting the Universal Postal 
Union to notify all Member States that all postal service in Man- 
churia was temporarily suspended, that all mails destined for Europe 
and America would be forwarded respectively via the Suez Canal and 
the Pacific Ocean and requesting all post offices to do the same with 
mails destined for China, and that all stamps issued by Manchukuo 
would be invalid and all mail matter or parcels bearing these stamps 
would be charged postage due. 

The Advisory Committee considered it ‘“‘inexpedient to propose 


4 Appendix 103. 
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that Governments should pass legislation prohibiting transactions 
in ‘Manchukuo’ currency, but it desires to call the attention of coun- 
tries which have an official foreign exchange market to the desirability 
of taking any useful measures in order not to admit official quotations 
in ‘Manchukuo’ currency.” 

The report adopted by the Assembly does not prohibit nationals 
of Member States from entering into contractual relations with 
anyone in Manchuria, nor from accepting concessions or appoint- 
ments from authorities established there. Each Member of the 
League is to decide for itself ‘‘whether it is desirable to call the 
attention of its nationals to the special risks attendant upon the 
acceptance of concessions or appointments in Manchuria. In this 
sense a Government might urge the difficulty it might experience in 
protecting such nationals, in view of the position created by the 
Assembly’s report, and also the probable attitude of the Chinese 
authorities with regard to the validity of such concessions or appoint- 
ments obtained in the present circumstances from the authorities 
established in Manchuria.” 

A Government could not consider as a passport a document issued 
by the Manchukuo Government, and the Government’s agents 
could not visa such a document. However, the consul could issue 
an identity document or a /aissez-passer. This applies to ordinary 
and to diplomatic passports and visas. 

Governments may replace consuls in Manchuria without recogniz- 
ing Manchukuo, but Governments should remind consuls that “so 
far as possible, particularly in such contacts as their duties may 
lead them to make for that purpose, they should do nothing which 
could be interpreted expressly or by implication as a declaration that 
they regard the authorities established in Manchuria as the proper 
Government of the country.” 

The Committee recommends that applications for exports to Man- 
chukuo territory of opium or other dangerous drugs be granted only 
if the applicant produces an import certificate showing that the 
goods are not to be imported for a purpose contrary to the Geneva 
Opium Convention of 1925. 

It is impossible to predict the results of these measures, in case 
states agree to apply them, but they do not appear sufficiently 
drastic to destroy Manchukuo, though they will doubtless have 
some injurious effects. At the same time, the states applying the 
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policy of non-recognition may be injuriously affected. Inability of 
the new state to make treaties means not only that it cannot acquire 
treaty rights, but that it cannot assume treaty obligations, for 
example, agreement to limitation of armaments. While Man- 
chukuo has not openly taken measures in retaliation against non- 
recognition by other states, it might do so. It is clear that both 
Japan and Manchukuo desire recognition of Manchukuo by other 
states. The efforts of the League Committee of Nineteen to 
conciliate China and Japan broke down because of the insistence of 
Japan that Manchukuo must continue to exist.!°* However, it is 
probable that the struggle of Japan in behalf of recognition of Man- 
chukuo was due less to a fear of the consequences of non-recognition 
than to the desire to avoid the criticism that Manchukuo had been 
brought about by Japan by means contrary to the Pact of Paris and 
to the Covenant. 

If the policy of non-recognition of Manchukuo fails, it should not 
be concluded that the policy is without value. First, the Sino- 
Japanese dispute presents features which would tax the powers of 
any sanction known. The policy of non-recognition was slowly 
developed during the course of the dispute, so that two important 
elements of a sanction were lacking: namely, certainty of application 
and a clear definition of the consequences. Japan apparently re- 
tained hope until February, 1933, that she could persuade other 
states that Manchukuo had not been brought about by means con- 
trary to the Pact of Paris. The consequences of non-recognition of 
Manchukuo were not suggested until June 7, 1933, almost two years 
after the beginning of the dispute. Quite obviously, the policy has 
been passing through the experimental stage. The comparative 

15 ‘*Reports from the Far East, however, indicated that to deny ‘‘Manchukuo”’ the 
right of adherence to international conventions might in fact work to the advantage of 
Japan. For example, if ‘‘Manchukuo"’ were not allowed to be bound by a future Dis- 
armament Convention, it would be possible for that “‘state”’ to build 8 or ro cruisers, the 
existence of which in that area might not be entirely disadvantageous to Japan.”’ ‘‘Ostra- 


cizing ‘Manchukuo,’ "’ in Geneva (Geneva Research Center), Vol. VI, No. 7 (July, 1933), 
p. 116. 

1% An official of Manchukuo threatened in April, 1933, that Manchukuo would close 
the open door to states refusing recognition. The Japanese Government informed the 
United States that this statement was unauthorized by the Manchukuo Government. 
New York Times, April 26, 1933. Department of State, Press Releases, May, 1933, p. 316. 

107 The Government of Manchukuo sent a communication on March 10, 1932, to Japan 
and sixteen other governments, setting out the program contemplated in their declaration 
of independence, and requesting the governments to establish normal relations. Count 
Uchida stated on August 25, 1932: ‘‘We are all gratified to note that Manchukuo has 
entered upon a career of sturdy and healthy growth. The Japanese Government are con- 
vinced that the recognition of this new State is the only means of stabilizing a condition 
@ permanent peace in the Far East."’ League of Nations, Oficial Journal, Spec. Supp. 
NO. III, p. 81. 

18 League of Nations, Oficial Journal, Spec. Supp. No. 112, pp. 13, 81-82. 
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mildness of the sanctions which may exist in the policy of nop 
recognition of a new state brought about by means contrary to the 
Pact of Paris, may be a great advantage. If sanctions are ty 
destructive, and too injurious to the states applying them, tho 
sanctions will be applied with hesitation and reluctance, if at all. 


c. The Policy of Non-Recognition of a New Government Brought 
About by Means Contrary to the Pact of Paris 


There has been no occasion for applying the policy of non-recogzi- 
tion of the “situation” of a new government brought about by 
means contrary to the Pact of Paris. This “situation” could 
arise only in case a revolution were brought about by a foreign state 
by means of war or force, which supplanted the previous government 
of the state. 

The recognition of a government is an act of a state by which the 
state signifies the intention of conducting relations with another 
state through the agency of a particular government." A state is 
under no obligation by international law to recognize the government 
of a state. Although the rights of the state remain unaffected bya 
change in government, the new government is subject to various 
disabilities until it is recognized by other states. In general, non 
recognition of a new government has the same legal consequences 
as non-recognition of a new state. However, there are some in- 
portant differences. The state itself is immune from suit before the 
courts of a state withholding recognition, although the government 
of the state has not been recognized. No question arises in regard 
to the nationality of inhabitants, or the territorial limits of the state. 
Treaties between states remain binding, despite a change in the 
government, although fulfillment of some treaty provisions may be 
impossible prior to recognition.“! The law applied by the courts 
of various countries, with regard to the consequences of non-recogni- 
tion of a new government, has been developed and altered in many 
respects during the past fifteen years during the period of non 
recognition of the Soviet Government. Diplomatic relations com 

109 The recognition of a state is distinct from the recognition of the government of 4 
state. When a new state is recognized, a government of the state is usually recognized 
by one and the same act. 

0 Article 1, Project 6, American Institute of International Law, 20 A. J. I. L., Su 
(1926), p. 310; Article 6, Project 2, International Commission of Jurists, 22 A. J. I. lu 


Supp. (1928), p. 240. 
ill Noé]-Henry, op. cit., pp. 45-46. 
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tinue substantially without interruption.“ Professor P. M. Brown 
has pointed out some of the main lines of development of modern 
practice: (1) “it is quite clear that the doctrine of legitimacy of 
origin of a new government no longer applies in general international 
usage, . - - ’; (2) “prolonged delays and difficulties placed in 
the way of the recognition of a new government may justly be 
resented in some instances as an unwarranted form of diplomatic 
pressure’; (3) “the courts are revealing a marked tendency to 
minimize the significance of recognition as a political act, and to 
assert their solemn duty to protect the rights of individuals and of 
states without much concern regarding the recognition or the non- 
recognition of a new government”; (4) “throughout the judicial 
decisions and the writings of publicists on the subject of recognition 
is to be found a general acceptance of the basic principles of the 
continuity of state life.’’™4 

The incidental political and economic effects of non-recognition 
of anew government are similar to those arising from non-recognition 
of a new state, and likewise differ widely according to circumstances; 
for example, discouragement of lending to unrecognized governments, 
and encouragement to the opposition party to overthrow the unrecog- 
nized government. If many states follow a policy of non-recognition 
of a government, the policy may interfere with international coopera- 
tion. The Soviet Government refused to participate in the work of 
the Advisory Committee established to deal with the Sino-Japanese 
dispute, on the ground that ‘‘a majority of the states which belong 
to the Advisory Committee, to be exact 13 out of 22, maintain no 
relations with the Soviet Union and consequently show hostile 
dispositions towards it,’’ so that the Soviet Union would be “de- 
prived of the possibility of having any contact with the majority 
of its members.” 

The United States and the Central American Republics have 
followed a policy of non-recognition of certain governments produced 
by revolution in the Central American Republics.‘ There are indi- 


u2P. M. Brown, ‘‘The Recognition of New Governments,” 26 American Journal of 
International Law (April, 1932), p. 337. United States (George W. Hopkins) v. United 
Mexican States (1926), United States and Mexico, General Claims Commission, Opinions 
of Commissioners, 1927, p. 42. 

M18 Op. cit., pp. 338-339. 

™ The General Treaty of Peace and Amity, adopted by the five Central American 
Republics in 1907, provided that ‘‘ The Governments of the high contracting parties shall 
not recognize any other government which may come into power in any of the five republics 
a8 a Consequence of a coup d'état, or of a revolution against the recognized government, 
80 long as the freely elected representatives of the people thereof have not constitutionally 
reorganized the country.’ 2 American Journal of Int. Law, Supp. (1908), p. 229. 

The General Treaty of Peace and Amity, 1923, continued the policy, and provided fur- 
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cations of a tendency to abandon this policy.“* The policy has 
been criticized on the ground that it is an unwarranted interference 
in the affairs of another state, and on the ground that it is ineffective 
in preventing revolutions. The policy has been defended on the 
ground that it has been effective in promoting stability, because 
revolutions are less frequent than before the adoption of the policy, 
and on the ground that it has caused the early dissolution of revoly- 
tionary governments because such governments are unable to obtain 
loans in the United States. It is replied that the reduced frequency 
of revolutions is due to factors other than the policy of non-recogni- 
tion; and that the early dissolution of revolutionary governments 
is due in some cases to armed intervention or prohibition of shipment 
of arms to revolutionary groups, rather than to the policy of non- 
recognition.1!16 


d. The Policy of Non-Recognition of Belligerency Brought About 
by Means Contrary to the Pact of Paris 


It is not clear whether or not the policy of non-recognition of 
‘situations’’ contemplates the non-recognition of belligerency 
brought about by means contrary to the Pact of Paris. The recogni- 
tion of belligerency is an act of a state signifying the intention to 


‘ 


ther that the parties would not recognize a government if its president had been a leader 
in the preceding revolution or related to the leader by blood or marriage, or if he had been 
a cabinet officer or had held a high military command during the revolution. 17 American 
Journal of International Law, Supp. (1923), p. 117. Secretary of State Charles E. Hughes 
announced that the United States would follow the same policy of non-recognition. 

115 The President of Costa Rica signed a decree on December 23, 1932, and the President 
of Salvador signed a decree on December 26, 1932, denouncing the Central American 
General Treaty of Peace and Amity of 1923, in accordance with the provisions of Article 18, 
to become effective January 1, 1934. The treaty remains in force between Guatemala, 
Honduras and Nicaragua, unless one of them denounces it. Department of State, Treaty 
Information Bulletin, No. 39, pp. 4-5. The Congress of Salvador approved a resolution 
on August 23, 1933, declaring the treaty of 1923 null and void, on the ground that the 
treaties were not registered with the Secretariat of the League of Nations under Article 
XVIII of the Covenant. New York Times, August 25, 1933. 

116 The policy was supported by Mr. Stimson, while Secretary of State, in an address 
before the Council on Foreign Relations, ‘‘The United States and the Other American 
Republics,’ Publications of the Department of State, Latin American Series, No. 4, pp. 
6-12. The policy is criticized by Mr. Lawrence Dennis in an article, ‘‘ Revolution, Recogni- 
tion and Intervention,"’ Foreign A fairs (1931), p. 212; and by R. L. Buell, in ‘‘ The United 
States and Central American Stability,’’ VII Foreign Policy Reports, No. 9, pp. 161-186, 
and in ‘‘ The United States and Central American Revolutions,” sbid., No. 10, pp. 187-204. 
Mr. C. P. Anderson gives an impartial consideration of the subject in ‘‘Our Policy of 
Non-Recognition in Central America,"’ 25 American Journal of International Law (1931), 
pp. 298-301. 

States of South America indicate a tendency to establish the obligation of recognition 
of a new government if it meets certain conditions. (Article 8, Project No. 2, International 
Commission of Jurists, 22 American Journal of International Law, Supp. [1928], p. 241.) 
It was impossible to gain agreement on the point at the Sixth Conference of American 
States in 1928. C. P. Anderson, op. cit., p. 301. Fora consideration of the Mexican policy, 
see P. C. Jessup, ‘‘Estrada Doctrine,”’ 25 American Journal of International Law (1931), 
PP. 719-723. 
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admit that a political entity in revolt against the government or 
the parent state, possesses the rights and obligations of a belligerent 
under the laws of war. A state is under noobligation by international 
law to recognize belligerency; on the contrary, it is under obligation 
to the parent state not to recognize belligerency unless certain 
conditions of fact are present."’ Therefore, the policy of non-recogni- 
tion of belligerency brought about by means contrary to the Pact of 
Paris is permissible under international law. 

The legal consequences of recognition of belligerency are: (1) the 
belligerents possess the rights, and are subject to the duties, estab- 
lished by international law (e.g., the right of visit and search, capture 
of contraband, right of blockade); (2) the parent state ceases to be 
responsible for acts of the political entity on the date of recognition 
of belligerency; and (3) the state which recognizes belligerency 
possesses the rights and is subject to the duties of a neutral under 
international law."* Thus, recognition of belligerency seriously 
alters the rights and obligations of the state which recognizes bel- 
ligerency, and of the political entity recognized. In general, it is 
advantageous to the political entity, while it has both advantages 
and disadvantages for the state which recognizes it. 

An occasion justifying the recognition of belligerency usually 
arises only in case the armed contest takes place on the sea, except 
for contiguous states in case the armed contest takes place on land." 
If a powerful, contiguous state, such as Japan, recognizes the 
belligerency of the political entity, or actively assists it, the non- 
recognition of belligerency by other states is likely to have little 
influence upon a struggle on land, as in the Manchurian dispute.'° 
On the other hand, a state refusing to recognize belligerency in the 
case of an important struggle extending to the sea, might be injuri- 
ously affected by its policy. 


PoLiciEs OF NON-RECOGNITION OF TITLE TO TERRITORY 


All the recent policies of non-recognition apply to the cases in 
which a state acquires possession of territory belonging to another 


u7"*The occasion for the accordance of belligerent rights arises when a civil conflict 
exists within a foreign state. The reason which requires and can alone justify this step by 
the government of another country is that.its,own rights and interests are so far affected 
as to require a definition of its own relations to the parties."” Dana's Wheaton, sec. 23, p. 34. 

u8 J. B. Moore, A Digest of International Law, I, sec. 61; G. G. Wilson, International 
Law (8th ed.), pp. 66-60. 

49 Dana's Wheaton, sec. 23, p. 34. 

12° If the policy of non-recognition applies to belligerency, there will presumably always 
be a state assisting the political entity in revolt, because by definition, the situation of 
belligerency must be one ‘‘brought about by means contrary to the Pact of Paris.” 
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state. Some of the policies of non-recognition stress the means 
employed in acquiring the territory, while others stress the im- 
pairment of the territorial integrity of the state holding title to the 
territory,’ as the factor determining that the policy of non-recogni- 
tion shall operate. The adoption of these policies raises several 
questions: (1) has a state the right under international law to refuse 
to recognize title to territory acquired by conquest, (2) what are 
the consequences of non-recognition of title to territory, and (3) do 
recent policies of non-recognition alter international law by eliminat- 
ing conquest as a ground of title to territory? 

Recognition by one state that another state holds title to territory 
is the acknowledgment that the second state possesses the rights 
of sovereignty over the territory, with the resulting rights and 
obligations arising from such sovereignty. A state is under no 
obligation to recognize that a second state has acquired title to 
territory. Non-recognition of title occurs, customarily, when two 
states claim title to the same territory.% A state which has not 
recognized that a second state holds title to a portion of territory, 
may choose to consider acts done under the authority of the second 
state in that territory as unauthorized and void.'* It has been 
claimed that the first state might even claim to exercise jurisdiction 
over its nationals in such portion of territory. A treaty regarding 


121 This is the case with the policy of the United States of refusing to recognize the 
“‘situation”’ of acquisition of territory ‘‘ brought about by means contrary to the Pact of 
Paris.’’ Official interpretations of the American policy have emphasized this; for example, 
‘territorial gains made by any nation guilty of breaking the terms of the Kellogg Pact” 
(Castle, May 4, 1932); ‘‘territorial changes made through force in contradiction to the 
terms of the Kellogg Pact’’ (Castle, October 27, 1932); ‘‘title to possession of territory 
gained in violation of the peace pact"’ (Hoover, August 12, 1932). The Assembly Resolu- 
tion of March 11, 1932, contemplates the situation of acquisition of territory ‘* brought 
about by means contrary to the Covenant of the League of Nations or to the Pact of Paris.” 
The Declaration of the American Republics, August 3, 1932, extends non-recognition 
expressly to ‘‘any tecritorial arrangement of this controversy which has not been obtained 
by peaceful means,”’ and to ‘‘the validity of the territorial acquisitions which may be 
obtained through occupation or conquest by force of arms."’ 

122 Council, February 16, 1032, followed by Assembly, March 11, 1932, ‘‘no infringe- 
ment of the territorial integrity . . . of any member of the League ought to be recog- 
nized as valid and effectual . —o 

1% For cases of non-recognition of title to territory, see M. F. Lindley, The Acquisition 
and Government of Backward Territory in International Law (1926), pp. 22, 245, 292-302; 
Julius Goebel, Jr., The Struggle for the Falkland Islands (1927). See Appendix 135. 

1% Foster v. Neilson, 2 Peters (1829), 253; Williams v. Suffolk Insurance Co., 13 Peters 
(1839), 415. 

12% Great Britain refused to recognize the annexation by Belgium of the Independent 
State of the Congo, from 1908 until 1913, in order to cause Belgium to fulfill obligations 
assumed in regard to the Congo under the General Act of Berlin of 1885. Sir Edward 
Grey, Secretary of State for Foreign Affairs, made the following statement in the House 
of Commons on March 21, 1910: 

‘‘What does it matter whether Great Britain does recognize annexation or not? Well, 
it matters a great deal, because we cannot go on indefinitely when we have not formally 
acknowledged annexation to agree to jurisdiction being exercised over British subjects. 
As long as it remains in the present state of suspense it is always open for any British 


[ 46] 


ee 


ee: SORE TRS = RRR rEMTTARE So en et nn eee 


en ee 


fo 


Si 


eans 
im- 
the 
gni- 
eral 
fuse 
are 
) do 
nat- 


‘ory 
thts 
and 

no 
» to 
two 
not 
ry, 
ond 
een 
ion 
ing 
- the 
ot of 
iple, 
act” 

the 
tory 


olu- 
ight 


tion 
ined 
r be 


nge- 
c0g- 


tion 
302; 


ters 


lent 
ons 
ard 
use 


ell, 
ally 
cts. 
ish 


ee 





397 


boundaries between the first state and the unrecognized portion of 
territory could not be concluded prior to recognition. 

In the past, conquest has been a method of acquiring title to 
territory under international law."7 There have been indications of 
a tendency to declare the illegality of conquest as a source of title."* 
The policy of non-recognition adopted by twelve Members of the 
Council on February 16, 1932, and approved by the Assembly 
in the Resolution of March 11, 1932, appears to be only a corollary 
to Article 10 of the Covenant."* The Declaration of the American 
Republics, August 3, 1932, is a clear renunciation of title by conquest 
for the parties to the declaration. 

Although general adoption of a principle eliminating conquest 
as a ground of title to territory might discourage attempts at con- 
quest, there may be serious doubts concerning the effectiveness of 
a mere policy of non-recognition. This was suggested by the delegate 
of Colombia in 1890: 


“Tf a nation, a conqueror of another, in a war, just or unjust, 
actually occupies a portion of the territory by the right of 
cession, what matters if that we declare here that it is void in 
disregard of the actual fact? . . . To make a declaration of 
this kind, when, as a matter of fact, a portion of territory is in 
possession of a belligerent nation, appears to be senseless, and 
I think that we ought not to employ words which can produce 
no effect and bring about no results,’’#° 


Sir John Fischer Williams has expressed the opinion that if war 
and conquest are permitted to take place, ‘we shall do nothing— 
except administer a little opium to our mental and moral vigor—by 
saying that war and conquest . . . produce results which are 
invalid in law.’’! 





Government at any moment to say that we cannot prolong this informal situation, and 
until the situation is regularized we must insist that we ourselves and nobody else shall 
exercise jurisdiction over our own subjects in the Congo State.’’ Hansard, Parliamentary 
Debates, 5th series, Vol: 15 (1910), p. 847. 

1% Sir Edward Grey, op. cit., p. 847. 

27H. Lauterpacht, Private Law Sources and Analogies of International Law (1927), 
pp. 105-107; Clyde Eagleton, International Government (1932), pp. 91-93; L. B. Evans, 
Leading Cases on International Law (1922), p. 296. 

128 See the recommendations of the Pan-American Conference, April 18, 1890 (Appendix 
105); Project Number 30, American Institute of International Law (Appendix 106); 
Resolution on aggression, Sixth Conference of American States, 1928 (Appendix 107). 
Argentina has long advocated the abolition of conquest as a source of title to territory. 
See the following review of Argentine policy: Repdblica Argentina, Ministerio de Relaciones 
Exteriores y Culto, Proyecto de Tratado Antibellico Sudamericano, Buenos Aires, 1932. 

29 As Members of the League have undertaken ‘‘to respect and preserve as against 
external aggression the territorial integrity and existing political independence of all 
Members of the League,”’ non- recognition of impairment of integrity seems implied. This 
view has been expressed by various authors. Lauterpacht, op. cié., p. 107; Eagleton, 
op. cit., p. 92; Fauchille, Traité de droit international public, t. 1, 2e partie, no. 482 (6). 

130 Senate Ex. Doc. 232, Part 2, pp. 1139-1141. 51st Congress, 1st session. 

81 British Year Book of International Law (1926), p. 42. 
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APPLICATION OF THE PoLicy OF NON-RECOGNITION OF THE AMERICAN 
REPUBLICS TO THE CHACO DISPUTE BETWEEN 
BOLIVIA AND PARAGUAY 


During the month of July, 1932, clashes occurred between the 
armed forces of Bolivia and Paraguay in the Chaco region which lies 
between the two states. The Commission of Neutrals, consisting of 
the representatives of the United States, Colombia, Uruguay, Cuba 
and Mexico, which had been dealing with the dispute, continued its 
efforts at conciliation.“? The Declaration of the American Republics, 
August 3, 1932, was suggested by the Commission of Neutrals, 
Following is the non-recognition policy adopted: ‘“‘The American 
nations further declare that they will not recognize any territorial 
arrangement of this controversy which has not been obtained by 
peaceful means nor the validity of territorial acquisitions which 
may be obtained through occupation or conquest by force of arms,” 
Bolivia and Paraguay agreed to the declaration.™ 

The Commission of Neutrals interpreted the second portion of the 
declaration to mean that title to territory in the Chaco would be 
unaffected by changes in possession of the territory subsequent to 
June 1, 1932." The limitations of this policy of non-recognition as 
a sanction, or as a means of discouraging the use of force, is illustrated 
in the Chaco dispute. Whatever the usefulness of the policy in 
general, it is difficult to see how it can be effective in regard toa 
portion of territory whose title is in dispute. Each party claims 
that it is merely taking possession de facto of territory to which it 
has valid title on grounds other than that of conquest. A third 
state, attempting to apply the policy of non-recognition in such a 
case, is faced with embarrassing alternatives. If one disputing party 
takes possession of territory by force, claiming that it has title on 
grounds other than conquest, the third state must either pass judg- 
ment on the merits of this claim, or must apply the policy of non- 
recognition because the territory was taken into possession by force, 
despite valid claims which the disputant might have to the territory. 

182 For the background of the Chaco dispute, see the ‘‘ Report of the Chairman, Com- 
mission of Inquiry and Conciliation, Publications of the Department of State, Latin American 
Series No. 1, Washington (1929). For the recent developments, see the following: L. H. 
Woolsey, ‘‘The Chaco Dispute,"’ 26 American Journal of International Law (1032), pp. 
796-801; John C. De Wilde, ‘‘South American Conflicts,’’ IX Foreign Policy Reports 
(May 24, 1933), No. 6. 

183 Appendix 118. 


14% Anpendices 120, I2I, 124. 
18 Appendices 121, 126. 
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The case is even more difficult in case each of the disputing parties 
successively seizes possession of the same portion of territory, or if 
each seizes a portion of the territory in possession of the other. Is 
the third state which applies the policy of non-recognition to con- 
sider that the territory belongs to neither, or decide in favor of one 
alone although both have employed force, or abandon the policy 
of non-recognition? The policy of non-recognition of title gained 
by force is almost impossible of application in the case of disputed 
territory. 

The policy of non-recognition of “any territorial arrangement of 
this controversy which has not been obtained by peaceful means,” 
was interpreted by the Commission of Neutrals as meaning that 
armed forces must be withdrawn to the status quo ante the use of 
force. The Commission of Neutrals proposed on August 2 “a sus- 
pension of hostilities on the basis of the possessions maintained by 
Bolivia and Paraguay on June 1, 1932.”"%* Bolivia inquired on Au- 
gust 4 whether the Commission of Neutrals would modify the 
proposal to suspension of hostilities on the basis of “the state of 
things existing at the moment of the agreement.”” The Commission 
of Neutrals replied on August 5 that “they cannot consider it, be- 
cause that would imply the recognition of acts of force in the settle- 
ment of controversies between the American nations, which is 
contrary to their rooted convictions and to the Declaration of Prin- 
ciples which nineteen nations have just formulated on the third day 
of the present month, . . . "7 The Commission of Neutrals 
explained its view on August 17. ‘‘ This requirement was necessary 
in order that the American nations might be certain that if, un- 
fortunately, for any reason an adjustment was not effected, such 
failure would not imply the indefinite retention of those positions 
contrary to the doctrine of August 3.’"** The proposal for suspen- 
sion of hostilities failed of acceptance. 

The Commission of Neutrals remained consistent with the views 
expressed above, in their proposal of December 16, 1932. This 
proposal provided for withdrawal of Bolivia and Paraguay, leaving a 
broad zone in which armed forces of both parties should be pro- 
hibited .139 

1% Appendix 119. 

187 Appendix 120. 


18 Appendix 121. 
89 Appendix 126. 
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If the policy of non-recognition of “any territorial arrangement | 
of this controversy which has not been obtained by peaceful means" | 
is applied in this manner, it may promote rather than reduce conflict, 
The third party endeavoring to settle the dispute by peaceful means! 
is restricted in its choice of means for gaining suspension of hostilities, | 
At times, acceptance of the positions at the time of agreement might 
be highly desirable. It would at least stop conflict momentarily, 
and prevent the development of a highly dynamic situation, further 
clashes and rising of popular passions. If the third party is unable | 
to obtain agreement of the disputing parties to a return to the status | 
quo ante the use of force, the party which has been dispossessed of | 
territory is, in effect, encouraged to regain possession of the territory 
by force. This seems to have been true of Paraguay in August, 1932, | 
The Commission of Neutrals, the A B C P groups (Argentina, | 
Brazil, Chile and Peru), and the Council of the League of Nations, 
have in turn attempted to settle the Chaco dispute, but without | 
success. It seems obvious that the non-recognition policy of the | 
American Republics has had no appreciable effect upon Bolivia and | 
Paraguay. 


THE VIEW OF THE UNITED STATES REGARDING THE NATURE OF THE 
PoLicy oF NON-RECOGNITION OF SITUATIONS, TREATIES AND AGREE 
MENTS BRouGHT ABOUT BY MEANS CONTRARY TO THE PACT OF Paris 


- SS ARERR Ta FOE mT 


Official interpretations of the policy of non-recognition of any 
situation, treaty or agreement which may be brought about by means 
contrary to the Pact of Paris disclose the nature of the policy. (1) It 
does not contemplate the use of war, force or boycott in order to 
make it effective. In fact, this is one of the chief advantages of the 
policy according to its official exponents.“° (2) It is expected to 
be a powerful sanction for preventing an aggressor from using force 
and for causing the restoration to the injured state of the rights of 
which it may have been deprived by force.'*!_ (3) The policy depends 

40 Mr. Castle, in his addresses of May 4 and 6, 1932, gave the following observations 
regarding the policy of non-recognition. The President ‘‘ believes in all measures honestly 
to avoid war, but is determined that these measures should not themselves envisage war.’ 

! 


The President *‘has been eagerly searching for some formula which would make the Kellogg 
Pact more effective without incurring the danger that this country would have to fight to 


preserve the peace.’’ The policy ‘‘involves no war to prevent war"’; ‘‘a forward step in 

maintenance of peace . . . one which, above all, does not envisage the use of force to 

restrain a predatory nation.’” The policy involves ‘‘no danger of war arising out of boy- 

cotts,”’ and ‘‘it is a powerful sanction without the use of force."” Appendices 16, 16 (a). 

41 Mr. Castle: ‘‘ Through this action the President has ‘put teeth in the Pact’ and has 

done it in a way which avoids the use of force’’; ‘‘in the mechanism of international rela- 
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for its effectiveness upon public opinion, conscience and moral senti- 
ment of the world.“ (4) The policy aims to alter certain principles 
of international law.’ 

The policy is certainly advantageous if it permits avoidance of 
war, the use of force, and boycotts, and if, at the same time, it con- 
stitutes a preventive or restorative sanction against the state which 
isan aggressor. However, if the policy fails to operate as a sanction, 
the mere fact that the policy does not contemplate war, the use of 
force or boycotts, is no argument in favor of the policy. This is 
obvious, because a state could maintain complete silence and avoid 
war, use of force and boycotts, without the necessity of declaring 
a policy of non-recognition. 

Official interpretations of the policy of non-recognition do not 
explain very carefully how the policy will operate as a sanction. 
While great emphasis is placed upon the alignment of the public 
opinion of the world behind the policy of non-recognition of any 
situation, treaty or agreement brought about by means contrary to 
the Pact of Paris, the exposition stops at that point. There is no 
attempt to indicate how it will operate to prevent the use of force 
or to restore rights. Apparently, public opinion has performed 





tions a stern deterrent to the use of force would be to make valueless the results of war. 
. . « The spoils of war become Dead Sea fruits’’; ‘‘no such nation in the future will be 
permitted to enjoy the fruits of its dishonest attack on the peace structure of society.” 
Secretary Stimson, Feb. 23, 1032, considered that general adoption of the policy of the 
United States ‘‘will eventually lead to the restoration to China of rights and titles of 
which she may have been deprived.’ Appendix 13. 

42 Secretary Stimson stated on February 23, 1932, that the object of the Pact of Paris 
and the Nine Power Treaty was to align ‘‘the conscience and public opinion of the world 
in favor of a system of orderly development of the law of nations, including the settlement 
of all controversies by methods of justice and peace instead of by arbitrary force.’’ Mr. 
Castle stated ‘‘I have great confidence in the validity of the decisions which may be reached 
by the conscience of mankind, and I think there will be little chance in the future of any 
serious division in opinion as to the guilt which must be placed on the nation because it 
ignores its obligations under the Kellogg Pact,"’ and “‘I believe that the consciences of the 
different nations generally run along the same lines. . . . * He further stated that ‘‘As 
the President says, it is the strongest moral sanction the world has ever known."" Mr. 
Hornbeck stated on April 29, 1932, that the Pact of Paris ‘‘must rely, for efficacy, upon 
the sanction of public opinion.’’ Secretary Stimson stated on August 8, 1932, that the 
refusal of the United States ‘‘to recognize the fruits of aggression might be of comparatively 
little moment to an aggressor. But when the entire group of civilized nations took their 
stand beside the position of the American Government, the situation was revealed in its 
true sense.'’ At the same time, he said that one must assume that behind the Pact of Paris 
“rests the combined weight of the opinion of the entire world united by a deliberate cove- 
nant which gives to each nation the right to express its moral judgment,"’ and that the 
United States on January 7, 1932, was ‘‘appealing toa new common sentiment.” President 
Hoover stated on August 12, 1932, that acceptance of his doctrine by ‘‘all nations of the 
world” is ‘‘public opinion made tangible and effective."" Secretary Stimson stated on 
October 1, 1932, that the success of the American policy ‘‘can be measured by the unani- 
mous alignment of all the neutral governments and substantially all the public opinion 
of the world behind the so-called ‘non-recognition’ policy’’ of the United States. President 
Hoover stated on October 7, 1932, that the United States had ‘‘definitely secured that 
the public opinion of the world will be mobilized and concentrated against those who 
violate’’ the Pact of Paris. 

43 Supra, pp. 30-31. 
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its function when it expresses moral censure, and is not expected to 
be translated into overt acts. While it may be true that moral 
censure of the action of a state, especially when it represents the 


moral censure of mapy nations, is an important influence upon the | 


conduct of a state, nevertheless, there are distinct limits upon its 


effectiveness in altering the conduct of a state. The officials and | 


nationals of a state may be convinced of the propriety of their acts 
despite criticism of the rest of the world. They may believe that 
foreign criticism is unjust, prejudiced, hypocritical, and based upon 
misunderstanding of the facts. Again, opinion in a state may be 
prepared to risk both moral censure and war if the desired objective 
appears sufficiently valuable. Finally, the state condemned by moral 
censure may be in the hands of a government expert in molding home 
opinion, by appeals to patriotism, self-interest, and dislike of the 
foreign critic. 

The policies of non-recognition of certain treaties,’ a new state, 
a new government,"® belligerency,"?7 and title to territory,™*® have 
been examined in order to determine the legal and other effects of 
non-recognition of the particular phenomenon. These effects differ 
in the case of each phenomenon, and they differ widely according 
to the circumstances of each treaty or situation in concrete cases. 
Wide generalizations as to the effects cannot be made. Asa restrain- 
ing or restorative sanction they seem, on the whole, of dubious value. 
On the other hand, these policies of non-recognition are still in an 
experimental stage as instruments of international action, and both 
the Sino-Japanese dispute and the Bolivia-Paraguay dispute present 
features which would offer difficulties to any type of sanction. All 
the policies of non-recognition require adoption by many states, in 
order to be effective. As soon as a state has determined that the 
policy of non-recognition applies to a concrete case, the state's 
ability to assist in conciliation of the dispute is greatly reduced or 
entirely eliminated. This is true, of course, of sanctions based on 
force, also. 

If these policies of non-recognition prove ineffective, states must 
decide whether to adopt other sanctions, such as arms embargoes, 
economic boycotts, or force, or to permit alterations in the status 
quo by forcible means of which they disapprove. 

4 Supra, PP. 33-35: 

46 Supra, PP. 37-41. 

143 Supra, DP. 42-44. 


47 Supra, DP. 44-45. 
48 Supra, pp. 46-49. 
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APPENDICES 


I. TExtTs OF TREATIES CONNECTED WITH POLICIES OF NON-RECOGNITION 


1. Treaty for the Renunciation of War (Pact of Paris), August 27, 1928, 


“Article I, The High Contracting Parties solemnly declare in the 
names of their respective peoples that they condemn recourse to war for 
the solution of international controversies, and renounce it as an instru- 
ment of national policy in their relations with one another. 

“Article II. The High Contracting Parties agree that the settlement 
or the solution of all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise among them, shall never be sought 
except by pacific means.” 

(U.S. Treaty Series No. 796.) 


2. Countries in respect of which the Pact of Paris is in force. 

Signatory countries: Australia, Belgium, Canada, Czechoslovakia, 
France, Germany, Great Britain, India, Irish Free State, Italy, Japan, 
New Zealand, Poland, Union of South Africa, United States of America, 

Adhering countries: Afghanistan, Albania, Austria, Bulgaria, Chile, 
China, Colombia, Costa Rica, Cuba, Denmark, Dominican Republic, 
Ecuador, Egypt, Estonia, Ethiopia, Finland, Free City of Danzig, Greece, 
Guatemala, Haiti, Hejaz and Nejd, Honduras, Hungary, Iceland, Iraq, 
Latvia, Liberia, Lithuania, Luxembourg, Mexico, Netherlands, Nicaragua, 
Norway, Panama, Paraguay, Persia, Peru, Portugal, Roumania, Russia, 
Siam, Spain, Sweden, Switzerland, Turkey, Venezuela, Yugoslavia. 

““The countries which were invited to adhere but have not yet adhered 
are Argentina, Bolivia, Brazil, El Salvador, and Uruguay. Of these, 
Bolivia, El Salvador, and Uruguay have expressed an intention to adhere.” 

(Department of State, Treaty Information, December 31, 1932, Supple- 
ment to Bulletin No, 39, p. 27.) 


3. Bibliography of collections of documentary correspondence concern- 
ing the Pact of Paris. 

Department of State, Publication No. 468. Treaty for the Renunciation 
of War. Text of the Treaty, Notes Exchanged, Instruments of Ratifica- 
tion and of Adherence, and Other Papers. Washington, Government Print- 
ing Office, June, 1933. 

D. H. Miller, The Peace Pact of Paris (1928). 

J. T. Shotwell, War As an Instrument of National Policy (1929). 


4. Study by the League of Nations on ‘‘ Harmonizing” the Pact of 
Paris and the Covenant of the League of Nations. 
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Index to Records of the Twelfth Ordinary Session of the Assembly, 
League of Nations, Official Journal, Special Supplement No. 100, pp. 20-21, 
4, =n by M. Rosso and Council Resolution of January 25, 1932. 
League of Nations, Official Journal, March, 1932, pp. 447-448. 

“The Covenant and the Pact,” Geneva Special Studies, Vol. 1, No. 9 
(December, 1930). 

Cc. P. Anderson, ‘‘ Harmonizing the League Covenant with the Peace 
Pact,” 27 American Journal of International Law (January, 1933), pp. 
105-109. 

5. Articles 10, 12 and 20 of the Covenant of the League of Nations, 


“Article 10. The Members of the League undertake to respect and 
preserve as against external aggression the territorial integrity and existing 
political independence of all Members of the League. In case of any such 
aggression the Council shall advise upon the means by which this obligation 
shall be fulfilled. 

“Articler2. 1. The Members of the League agree that, if there should 
arise between them any dispute likely to lead to a rupture, they will submit 
the matter either to arbitration or judicial settlement or to inquiry by the 
Council, and they agree in no case to resort to war until three months after 
the award by the arbitrators or the judicial decision, or the report by the 
Council. 

“2. In any case under this Article the award of the arbitrators or the 
judicial decision shall be made within a reasonable time, and the report of 
the Council shall be made within six months after the submission of the 
dispute.” 

“Article 20. 1. The Members of the League severally agree that this 
Covenant is accepted as abrogating all obligations or understandings inter 
se which are inconsistent with the terms thereof, and solemnly undertake 
that they will not hereafter enter into any engagements inconsistent with 
the terms thereof.” 

(3 U. S. Treaties and Conventions, p. 3336.) 


6. Treaty regarding principles and policies to be followed in matters 
concerning China (Nine-Power Treaty). February 6, 1922. 


“Article I. The Contracting Powers, other than China, agree: 

(1) To respect the sovereignty, the independence, and the territorial and 
administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity to China 
to develop and maintain for herself an effective and stable government; 

(3) To use their influence for the purpose of effectually establishing and 
Maintaining the principle of equal opportunity for the commerce and 
industry of all nations throughout the territory of China; 
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(4) To refrain from taking advantage of conditions in China in order to 
seek special rights or privileges which would abridge the rights of subjects 
or citizens of friendly States, and from countenancing action inimical to 
the security of such States. 

“Article II. The Contracting Powers agree not to enter into any 
treaty, agreement, arrangement, or understanding, either with one another, 
or, individually or collectively, with any Power or Powers, which would 
infringe or impair the principles stated in Article I. 

‘Article III. With a view to applying more effectually the principles 
of the Open Door or equality of opportunity in China for the trade and 
industry of all nations, the Contracting Powers, other than China, agree 
they will not seek, nor support their respective nationals in seeking: 

(a) Any arrangement which might purport to establish in favor of their 
interests any general superiority of rights with respect to commercial or 
economic development in any designated region of China; 

(b) Any such monopoly or preference as would deprive the nationals of 
any other Power of the right of undertaking any legitimate trade or indus- 
try in China, or of participating with the Chinese Government, or with 
any local authority, in any category of public enterprise, or which by reason 
of its scope, duration or geographical extent is calculated to frustrate the 
practical application of the principle of equal opportunity. 

‘It is understood that the foregoing stipulations of this Article are not 
to be so construed as to prohibit the acquisition of such properties or rights 
as may be necessary to the conduct of a particular commercial, industrial, 
or financial undertaking or to the encouragement of invention and research. 

‘“‘China undertakes to be guided by the principles stated in the foregoing 
stipulations of this Article in dealing with applications for economic rights 
and privileges from Governments and nationals of all foreign countries, 
whether parties to the present Treaty or not. 

“Article IV. The Contracting Powers agree not to support any agree- 
ments by their respective nationals with each other designed to create 
Spheres of Influence or to provide for the enjoyment of mutually exclusive 
opportunities in designated parts of Chinese territory. 

‘Article V. China agrees that, throughout the whole of the railways in 
China, she will not exercise or permit unfair discrimination of any kind. 
In particular there shall be no discrimination whatever, direct or indirect, 
in respect of charges or of facilities on the ground of the nationality of 
passengers or the countries from which or to which they are proceeding, 
or the origin or ownership of goods or the country from which or to which 
they are consigned, or the nationality or ownership of the ship or other 
means of conveying such passengers or goods before or after their transport 
on the Chinese railways. 

‘“‘The Contracting Powers, other than China, assume a corresponding 
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obligation in respect of any of the aforesaid railways over which they or 
their nationals are in a position to exercise any control in virtue of any 
concession, special agreement or otherwise. 

“Article VI. The Contracting Powers, other than China, agree fully 
to respect China’s rights as a neutral in time of war to which China is not a 
party; and China declares that when she is a neutral she will observe the 
obligations of neutrality. 

“Article VII. The Contracting Powers agree that, whenever a situation 
arises which in the opinion of any one of them involves the application of 
the stipulations of the present Treaty, and renders desirable discussion of 
such application, there shall be full and frank communication between the 
Contracting Powers concerned. 

“Article VIII. Powers not signatory to the present Treaty, which 
have Governments recognized by the Signatory Powers and which have 
treaty relations with China, shall be invited to adhere to the present 
Treaty. To this end the Government of the United States will make the 
necessary COmmunications to non-Signatory Powers and will inform the 
Contracting Powers of the replies received. Adherence by any Power 
shall become effective on receipt of notice thereof by the Government of 
the United States. 

(Article 1X provides for exchange and deposit of ratifications. ) 

(U. S. Treaty Series No. 723.) 

7. Countries in respect of which the Nine-Power Treaty was in force on 

December 31, 1932. 

United States of America, British Empire (Australia, Canada, India, New 
Zealand, and the Union of South Africa signing separately), Bolivia, 
Belgium, China, Denmark, France, Italy, Japan, Mexico, the Netherlands, 
Norway, Portugal, and Sweden. 

(Department of State, Treaty Information December 31, 1932, Supple- 
ment to Bulletin No. 39, p. 44.) 


II. DocUMENTs ON THE ORIGINS OF RECENT AMERICAN POLICIES 
OF NoN-RECOGNITION 
8. Secretary of State Bryan to the American Ambassador Guthrie, 
May II, 1915. 
“Please call upon the Minister for Foreign Affairs (of Japan) and present 
to him a note textually as follows: 


“In view of the circumstances of the negotiations which have 
taken place and which are now pending between the Government of 
Japan and the Government of China, and of the agreements which 
have been reached as a result thereof, the Government of the United 
States has the honor to notify the Imperial Japanese Government 
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that it cannot recognize any agreement or undertaking which hag 
been entered into or which may be entered into between the Govern. 
ments of Japan and China, impairing the treaty rights of the United 
States and its citizens in China, the political or territorial integrity of 12. 
the Republic of China, or the international policy relative to China 
commonly known as the open door policy. 

‘* ‘An identical note has been transmitted to the Government of the “W 


Chinese Republic.’ ”’ ing ad 
(United States Foreign Relations (1915), p. 146.) in Sou 
destro 


9. Statement by the Representative of the United States, February2,) of the 
1922, at the Washington Conference, on the statement made by{ Leagu 
Baron Shidehara on behalf of the Japanese Government. (Excerpt) | now e 


‘I may pause here to remark that the question of the validity of treaties | tion 4 
as between China and Japan is distinct from the question of the treaty} ment: 
rights of the United States under its treaties with China; these rights have} emmme 
been emphasized and consistently asserted by the United States. “TI 

“In this, as in all matters similarly affecting the general right of tf intend 
citizens to engage in commercial and industrial enterprises in China, it Gover 
has been the traditional policy of the American Government to insist | Unite 
upon the doctrine of equality for the nationals of all countries, and this} sv¢re 
policy, together with the other policies mentioned in the note of May | tegrit} 
13th, 1915, which I have quoted, are consistently maintained by this | Cha 
Government. I may say that it is with especial pleasure that the Govern- “At 
ment of the United States finds itself now engaged in the act of reaffirming | 48°C 
and defining, and I hope that I may add revitalizing, by the proposed | ants 
Nine-Power Treaty, these policies with respect to China.” treaty 


(League of Nations, Official Journal, Special Supplement No. 101, p. 174.) hom 
of Na 

10. Reply of the United States to the communication of the decision 
of the Council of September 22, 1931. 13. 

“The American Government . . . is not oblivious to the obligations 
which Japan and China have assumed to other signatories of the Pact of oo 
Paris as well as the Nine-Power Pact, if a time should come when it should | sugge: 
seem advisable that those obligations be brought forward.” so-call 
(League of Nations, Official Journal, Special Supplement No. ror, p. 108.) _ 

the 

11. Statement by Secretary of State Stimson, commenting upon the _ 
Council Resolution of December 10, 1931. (Excerpt.) | agains 
‘‘This country is concerned that the methods employed in this settlement | based 
(Sino-Japanese) shall, in harmony with the obligations of the treaties to | all th 
which we are parties, be made in a way which shall not endanger the peace Brian 
of the world and that the result shall not be the result of military pressure.” | steps 
(Department of State, Press Releases, December, 1931, p. 548.) | of the 
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III. STATEMENTS BY THE UNITED STATES OF POLICIES OF 
Non-RECOGNITION AND INTERPRETATIONS THEREOF 


12. Note of Secretary of State Stimson to China and Japan, January 
7, 1932. 

“With the recent military operations about Chinchow, the last remain- 
ing administrative authority of the Government of the Chinese Republic 
in South Manchuria, as it existed prior to September 18th, 1931, has been 
destroyed. The American Government continues confident that the work 
of the Neutral Commission recently authorized by the Council of the 
League of Nations will facilitate an ultimate solution of the difficulties 
now existing between China and Japan. But, in view of the present situa- 
tion and of its own rights and obligations therein, the American Govern- 
ment deems it to be its duty to notify both the Imperial Japanese Gov- 
ernment and the Government of the Chinese Republic 

“That it cannot admit the legality of any situation de facto, nor does it 
intend to recognize any treaty or agreement entered into between those 
Governments or agents thereof which may impair treaty rights of the 
United States or its citizens in China, including those which relate to the 
sovereignty, the independence, or the territorial and administrative in- 
tegrity of the Republic of China or the international policy relative to 
China commonly known as ‘The Open-Door Policy,’ 

“And that it does not intend to recognize any situation, treaty or 
agreement which may be brought about by means contrary to the cove- 
nants and obligations of the Pact of Paris of August 27th, 1928, to which 
treaty both China and Japan as well as the United States are parties.” 

(Department of State, Press Releases, January, 1932, pp. 40-41. League 
of Nations, Official Journal, Special Supplement No. 101, p. 155.) 


13. Letter, dated February 23, 1932, from Secretary of State Stimson 
to Senator William E. Borah. (Excerpts.) 


“You have asked my opinion whether, as has been sometimes recently 
suggested, present conditions in China have in any way indicated that the 
so-called Nine-Power Treaty has become inapplicable or ineffective or 
rightly in need of modifications, and if so, what I considered should be 
the policy of this Government. . ; 

“Six years later the policy of self-denial against aggression by a stronger 
against a weaker power, upon which the Nine-Power Treaty had been 
based, received a powerful reinforcement by the execution by substantially 
all the nations of the world of the Pact of Paris, the so-called Kellogg- 
Briand Pact. These two treaties represent independent but harmonious 
steps taken for the purpose of aligning the conscience and public opinion 
of the world in favor of a system of orderly development by the law of 
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nations including the settlement of all controversies by methods of justi 
and peace instead of by arbitrary force. The program for the protectiog 
of China from outside aggression is an essential part of any such develop. 
ment. The signatories and adherents of the Nine-Power Treaty rightly 
felt that the orderly and peaceful development of the 400,000,000 of peopl 
inhabiting China was necessary to the peaceful welfare of the entire worl 
and that no program for the welfare of the world as a whole could afford 
to neglect the welfare and protection of China. 

“The recent events which have taken place in China, especially the 
hostilities which having been begun in Manchuria have latterly bee 
extended to Shanghai, far from indicating the advisability of any modifics. } 
tion of the treaties we have been discussing, have tended to bring home th 
vital importance of the faithful observance of the covenants therein to all 
of the nations interested in the Far East. It isnot necessary in that connec. 
tion to inquire into the causes of the controversy or attempt to apportion 
the blame between the two nations which are unhappily involved; for} 
regardless of cause or responsibility, it is clear beyond peradventure that | 
a situation has developed which can not, under any circumstances, be | 
reconciled with the obligations of the covenants of these two treaties, and 
that if the treaties had been faithfully observed such a situation could not 
have arisen. The signatories of the Nine-Power Treaty and of the Kellogg. } 
Briand Pact who are not parties to that conflict are not likely to see any} 
reason for modifying the terms of those treaties, To them the real valu 
of the faithful performance of the treaties has been brought sharply home 
by the perils and losses to which their nationals have been subjected in 


‘ 


Shanghai. 

‘That is the view of this Government. We see no reason for abandoning 
the enlightened principles which are embodied in these treaties. We 
believe that this situation would have been avoided had these covenants 
been faithfully observed, and no evidence has come to us to indicate that 
a due compliance with them would have interfered with the adequate 
protection of the legitimate rights in China of the signatories of thos 
treaties and their nationals. 

‘“‘On January 7th last, upon the instruction of the President, this Gov- 
ernment formally notified Japan and China that it would not recognize any 
situation, treaty, or agreement entered into by those Governments | 
violation of the covenants of these treaties, which affected the rights d 
our Government or its citizens in China. If a similar decision should & 
reached and a similar position taken by the other governments of the 
world, a caveat will be placed upon such action which, we believe, wil 
effectively bar the legality hereafter of any title or right sought to bk 
obtained by pressure or treaty violation, and which, as has been shown by 
history in the past, will eventually lead to the restoration to China of rights 
and titles of which she may have been deprived. . 
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(Department of State, Press Releases, February, 1932, pp. 201, 204-205. 
League of Nations, Official Journal, March, 1932 (Part 1), pp. 922-924.) 


14. Statement by Secretary of State Stimson, March 11, 1932, Com- 
menting upon the Resolution of the Assembly of the League of 
Nations, March II, 1932. 

“The nations of the League at Geneva have united in a common attitude 
and purpose toward the perilous disturbances in the Far East. The action 
of the Assembly expresses the purpose for peace which is found both in 
the Pact of Paris and the Covenant of the League of Nations. In this 
expression all the nations of the world can speak with the same voice. 
This action will go far toward developing into terms of international law 
the principles of order and justice which underlie those treaties, and the 
Government of the United States has been glad to cooperate earnestly in 


this effort.” 
(Department of State, Press Releases, March, 1932, p. 258.) 


15. Reply, dated March 12, 1932, from the United States Minister 
at Berne to the letter, dated March 11, 1932, from the Secretary- 
General of the League. 

“T acknowledge the receipt of your letter of March 11th, enclosing for 
the information of the American Government the text of a resolution 
relative to the Sino-Japanese dispute which was adopted yesterday after- 
noon by the Assembly of the League of Nations. 

“T am instructed by my Government to express to you its gratification 
at the action taken by the Assembly of the League of Nations. My Gov- 
ernment is especially gratified that the nations of the world are united 
on a policy not to recognize the validity of results attained in violation 
of the treaties in question. This is a distinct contribution to international 
law and offers a constructive basis for peace.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 215.) 


16. Address by Acting Secretary of State William R. Castle, Jr., 
“Recent Developments in the Kellogg Pact,” delivered before the 
American Conference on Institutions for the Establishment of 
International Justice, Washington, D. C., May 4, 1932. (Excerpts.) 

“The President has been determined ever since he took office really to 

base American policy on the Pact of Paris. He believes in all measures 
honestly to avoid war, but is determined that these measures should not 
themselves envisage war. He therefore looked into the future, realized 
that in the mechanism of international relations a stern deterrent of the 
use of force would be to make valueless the results of war. Out of this 
earnest belief grew that new dictum in international law that territorial 
gains made by any nation guilty of breaking the terms of the Kellogg Pact 
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shall not be recognized. The spoils of war become Dead Sea fruits. This 
idea was first embodied in the note of the Secretary of State to Japan and 
China of January 7 in the following words: 

(Quotation follows, see Appendix 12, supra.) 
It was amplified in the Secretary’s letter to Senator Borah on February 23 
as follows: 

(Quotation follows, see Appendix 13, supra.) 
This new American doctrine, inspired by the President, was accepted by 
the League of Nations on March 11 as follows: 


(Quotation follows, see Appendix 50, infra.) 

‘‘In this manner, basing its action largely on its own Covenant, but 
including the Pact of Paris as its base, the League of Nations bound its 
members to a new measure of international law. There is here no super- 
body to decide on the aggressor. No instant decision is necessary because 
the warning comes first. The United States, if it chooses, is free to act 
alone, but I believe that the consciences of the different nations generally 
run along the same lines. The doctrine does not freeze the present in- 
justices of the world so that they can not be rectified, but merely makes it 
clear that those injustices shall not be rectified by further injustices. It is 
a powerful sanction without the use of force. It ‘puts teeth in the Pact’ 
but involves no war to prevent war, no danger of war arising out of boy- 
cotts. It keeps this country clear of entanglements while at the same time 
it proves our willingness to cooperate with others in making the world a 
safe place in which to live. 

‘“‘T believe that this ‘Hoover Doctrine’ accepted by most nations of the 
world, through the League vote, is welcomed because it accomplishes as 
nearly as may humanly be possible the purpose of peaceful prevention 
of war. It should be one of the keystones in the fair and growing edifice 
of international law.” 

(Department of State, Press Releases, May, 1932, pp. 418-419.) 


16(a). Address by Acting Secretary of State Castle, ‘‘The United 
States and World Peace,’’ delivered before the General Con- 
ference of the Methodist Episcopal Church, at Atlantic City, 
New Jersey, May 6, 1932. (Excerpts.) 


‘All that I have said so far has been what we can not do, but to take 
a merely negative stand is not at all the character of the President. He has 
been eagerly searching for some formula which would make the Kellogg 
Pact more effective without incurring the danger that this country would 
have to fight to preserve the peace. The formula finally reached was first 
expressed in the note of the Secretary of State to China and Japan on 
January 7 of this year. In that note, after discussing the obligations arising 
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from the Nine-Power Treaty, the Secretary added this very significant 
phrase: 
(Quotation follows, see Appendix 12, supra.) 

This warning applied specifically, of course, to the situation in the Orient; 
but inasmuch as international law is built up by an accumulation of 
specific pledges of this kind, it immediately assumed an importance extend- 
ing far beyond the present situation. It seemed to the President that this 
attitude of the American Government ought to be made even more definite 
both because it was important in the present situation and because it added 
a new principle of law. In an open letter to Senator Borah the Secretary, 
therefore, after referring to the notes of January 7 to China and Japan, 
added that: 

. . If a similar position should be reached and a similar position 
taken by the other governments of the world, a caveat will be placed 
upon such action which, we believe, will effectively bar the legality 
hereafter of any title or right sought to be obtained by pressure or 
treaty violation. 


This on the part of the Government of the United States clearly extended 
the principle enunciated with respect to China and Japan to similar issues 
which might arise in any part of the world. It was also an implied invita- 
tion to the other nations of the world to align themselves with the United 
States. The invitation, I am glad to say, was immediately accepted by the 
League of Nations. In their statement on March 11 they naturally laid 
the emphasis on the principles of the Covenant of the League, but stated 
that ‘the principles governing international relations and the peaceful 
settlement of disputes between members of the League, . . . are in full 
harmony with the Pact of Paris which is one of the corner stones of the 
peace organization of the world.’ The League, therefore, ‘proclaims the 
binding nature of the principles and provisions referred to above and 
declares that it is incumbent upon the members of the League of Nations 
not to recognize any situation, treaty or agreement which may be brought 
about by means contrary to the Covenant of the League of Nations,’ 
which principles, as you will have noted, the League itself declared to be 
in harmony with the principles of the Kellogg Pact. 

“T believe that the world must recognize in this a splendid forward step 
in the maintenance of peace, a step fully in harmony with American 
tradition, one which, above all, does not envisage the use of force to restrain 
a predatory nation. As the President says, it is the strongest moral sanc- 
tion the world has ever known. [If all the nations of the world realize that 
the gains which have come to them through the use of force will not be 
recognized as valid by the world at large, they will understand that these 
gains are useless. The principle is one which can be applied promptly 
through joint notification in case trouble arises. There is no necessity 
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of determining at the moment on the aggressor, but the world will haye 
time to consider and decide which of the two nations is at fault. I hay 
great confidence in the validity of the decisions which may be reached by 
the conscience of mankind, and I think there will be little chance in the 
future of any serious division in opinion as to the guilt which must lp 
placed on the nation because it ignores its obligations under the Kellog 
Pact. No such nation in the future will be permitted to enjoy the fruits 
of its dishonest attack on the peace structure of society. 

‘Through this action the President has ‘put teeth in the Pact’ and has 
done it in a way which avoids the use of force. He has added a bright, ney, 
inspiring chapter in international law. His action has appealed to the 
conscience of the world and as time goes on may well change the whok 
attitude of the nations toward the use of force.”’ 

(Department of State, Press Releases, May, 1932, pp. 444-446.) 


17. Remarks by Mr. Stanley K. Hornbeck, Chief of the Division of Far 


Eastern Affairs, Department of State, at a meeting of the American | 


Society of International Law, Washington, D. C., April 29, 1932, 
(Excerpts. ) 


“The policy of the United States with regard to this whole situation 


(Sino-Japanese) is nothing more nor less than a particular application of the 
general principles of American foreign policy. 

‘These general principles include: (a) in general, respect for the legal 
and moral rights of other states and peoples—with expectation of respect 
by them for the legal and moral rights of the United States; (b) in regard, 
to commerce, equality of opportunity and treatment—on the basis d 
most-favored-nation practice; (c) in regard to political methods, abstention 
from alliances and from aggression; (d) in the field of diplomatic approach, 
persuasion rather than coercion; (e) in regard to action, cooperation with 
other powers wherever cooperation is found practicably possible. 

‘In formulating its attitude and course of action with regard to the 
current Manchuria and Shanghai situations, the American Government has 
kept before it certain broad considerations of law, of policy, and of interest 
which may be outlined as follows: 

‘The United States has no legal standing in the organization of the 
League of Nations, and although the American Government can cooperate 
with the League—as it has been doing for a number of years past—t 
cannot involve this country in the legal machinery of the League as such. 

‘‘The United States holds no special mandate to apply, interpret, of 
enforce the obligations of the Kellogg-Briand Pact. The pact itself doe 
not prescribe or authorize any procedure for its own observance or enforce: 
ment. It isan instrument of renunciation, not a constitution of mechanism 
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for enforcing peace. It must rely, for efficacy, upon the sanction of public 


opinion. 
(Department of State, Press Releases, April, 1932, pp. 395-396.) 
18. Address by Secretary Stimson, ‘‘ The Pact of Paris: Three Years of 
Development,” before the Council on Foreign Relations, New York 
City, August 8, 1932. (Excerpts.) 

“The American Government formally notified both that country 
(Japan) and China, on January 7, 1932, that it would not recognize any 
situation, treaty, or agreement which might be brought about by means 
contrary to the covenant and obligations of the Pact of Paris. Subse- 
quently, on March 11, this action of the American Government was en- 
dorsed by the Assembly of the League of Nations, at a meeting in which 
fifty nations were represented. On that occasion, under circumstances of 
the utmost formality and solemnity, a resolution was adopted, unanimously, 
Japan alone refraining from voting, in which the Assembly declared 
that, ‘it is incumbent upon the members of the League of Nations not to 
recognize any situation, treaty or agreement which may be brought about 
by means contrary to the Covenant of the League of Nations or to the 
Pact of Paris.’ 

“These successive steps cannot be adequately appraised unless they are 
measured in the light of the vital change of point of view which I have 
described in the opening of this address. They were the acts of nations 
which were bound together by a new viewpoint towards war, as well as by 
covenants which made that viewpoint a reality. Except for this new view- 
point and these new covenants, these transactions in far-off Manchuria, 
under the rules of international law theretofore obtaining, might not have 
been deemed the concern of the United States and these fifty other nations. 
Under the former concepts of international law when a conflict occurred, it 
was usually deemed the concern only of the parties to the conflict. The 
others could only exercise and express a strict neutrality alike towards the 
injured and the aggressor. If they took any action or even expressed an 
opinion, it was likely to be deemed a hostile act towards the nation against 
which it was directed. The direct individual interest which every nation 
has in preventing a war had not yet been fully realized, nor had that interest 
been given legal recognition. But now under the covenants of the Briand- 
Kellogg Pact such a conflict becomes of legal concern to everybody con- 
nected with the Treaty. All of the steps taken to enforce the treaty must 
be judged by this new situation. As was said by M. Briand, quoting the 
words of President Coolidge: ‘An act of war in any part of the world is an 
act that injures the interests of my country.’ The world has learned that 
great lesson and the execution of the Briand-Kellogg Treaty codified it. 

“Thus the power of the Briand-Kellogg Treaty cannot be adequately 
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appraised unless it is assumed that behind it rests the combined weight of 
the opinion of the entire world united by a deliberate covenant which gives 
to each nation the right to express its moral judgment. When the Americap 
Government took the responsibility of sending its note of January 7 last, 
it wasa pioneer. It was appealing to a new common sentiment and to the 
provisions of a Treaty as yet untested. Its own refusal to recognize the 
fruits of aggression might be of comparatively little moment to an aggres. 
sor. But when the entire group of civilized nations took their stand beside 
the position of the American Government, the situation was revealed in its 
true sense. Moral disapproval, when it becomes the disapproval of the 
whole world, takes on a significance hitherto unknown in international 
law. For never before has international opinion been so organized and 
mobilized.” 
(Publications of the Department of State, No. 357.) 


19. Speech by President Herbert Hoover, accepting the Nomination of 
the Republican Party for President, August 12, 1932. (Excerpt. 


‘“‘T have projected a new doctrine into international affairs, the doctrine 
that we do not and never will recognize title to possession of territory 
gained in violation of the peace pact. That doctrine has been accepted by 
all the nations of the world on a recent critical occasion, and within the last 
few days has been accepted again by all the nations of the Western Hemis- 
phere. That is public opinion made tangible and effective.”’ 

(New York Times, August 13,1932. This speech is not contained in the 
Department of State Press Releases.) 


20. Address of Secretary Stimson, delivered before the Union League 
Club, Philadelphia, October 1, 1932. (Excerpt.) 


“The problem which confronted Mr. Hoover was serious and far- 
reaching (discussing the Sino-Japanese dispute). On the one hand, it was 
to support our historic policy of the open door, so vital to our commercial 
interests, and, on the other, to throw our influence with that of the other 
nations of the world to save these peace treaties from a loss of prestige 
which might be fatal. 

‘This is not an appropriate place to rehearse the steps which have been 
taken. Mr. Hoover met this problem with intelligence and sympathy, but 
with a firmness resulting from a conviction of the importance of the issues 
at stake. 

‘‘His policy was framed with strict impartiality to the parties to the 
controversy and with great patience and understanding, but nevertheless 
with unwavering devotion to both our own immediate interest and the 
broader principles involved. 

‘Thus far the success of that policy can be measured by the unanimous 
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alignment of all the neutral governments and substantially all the public 
opinion of the world behind the so-called ‘non-recognition’ policy an- 
nounced by this government’s note of January 7, 1932.” 

(Department of State, Press Releases, October, 1932, p. 269.) 


21. Address (political) by President Herbert Hoover, ‘‘ The Tasks of the 
Nation,’’ October 7, 1932. (Excerpts.) 

“T am glad to have this opportunity to talk directly to the women who 
are organizing the support of the administration in this election. 

“The Kellogg Pact, which was established largely by my eminent prede- 
cessor, has been advanced by this administration to a point now accepted 
by the world as of far greater potency than was even contemplated at the 
time of its inauguration. Under the policies we have advanced we have 
definitely secured that the public opinion of the world will be mobilized and 
concentrated against those who violate that pact. We have advanced the 
further doctrine that the world should not recognize the benefits that any 
nation may obtain by its violation. By these new concepts we advance the 
settlement of controversies by peaceable means and we keep the United 
States free from the dangers of war. They are the true expression of moral 
leadership of the United States.” 

(Department of State, Press Releases, October, 1932, pp. 204, 210.) 


22. Address by Under-Secretary of State Castle, ‘‘Current Problems in 
American Foreign Policy,’’ delivered before the Rotary Club of 
Cleveland, Ohio, October 27, 1932. (Excerpt.) 

‘We have gone step by step with the rest of the world, as represented in 
the League. The position of your Government is that it will not recognize 
territorial changes made through force in contradiction to the terms of the 
Kellogg Pact. This same simple stand has been adopted by the nations 
members of the League. As to what will happen next I can not speak, 
because, for one excellent reason, it would be discourteous. The League 
of Nations sent a commission to the Far East to study the situation on the 
spot. That commission has made its report to the League, and it surely is 
not our business to comment before the League has considered and acted 
on its own report.” 

(Department of State, Press Releases, October, 1932, pp. 282-283.) 


23. Secretary of State Stimson conferred with President-elect Franklin 
D. Roosevelt on January 9, 1933, and instructed American diplo- 
matic representatives to inform European foreign offices and the 
League of Nations, that the American policy of non-recognition 
remained unaltered. 

(New York Times, January 17 and January 18, 1933. The texts of the 

conversations and of the instructions have not been published officially.) 
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24. Statement of President-elect Roosevelt, given to the press January 
17, 1933. 
‘‘Any statement relating to any particular foreign situation must, of 
course, come from the Secretary of State of the United States. 
‘I am, however, wholly willing to make it clear that American foreign 
policies must uphold the sanctity of international treaties. That is the 
cornerstone on which all relations between nations must rest.” 


(New York Times, January 18, 1933, p. I.) 


25. Note, dated January 25, 1933, sent by Secretary of State Stimson to 

the Minister of Foreign Affairs of Peru. (Excerpt.) 

‘“‘Once again, my Government most earnestly urges your Government to 
abide by the commitments undertaken by it in the Pact of Paris and that it 
accept the solution proposed by the Brazilian Government for settling 
peacefully and in accordance with the international commitments of Peru 
this unfortunate situation (Leticia). 

‘In the same connection permit me also to remind Your Excellency of the 
Resolution voted at the Sixth International Conference of American States 
on February 20, 1928, in opposition to aggression, and also of the declaration 
which Peru signed with eighteen other American nations on August 3, 1932 
(for text, see Appendix No. 118, infra), stating that it was opposed to force 
and renounced it both for the solution of its controversies and as an instru- 
ment of national policy in the reciprocal relations of the American coun- 
tries. In the same document the American nations further declared that 
they would not recognize the validity of territorial acquisitions which 
might be obtained through occupation or conquest by force of arms.” 

(Department of State, Press Releases, January, 1933, p. 70.) 


26. Reply, dated February 25, 1933, of Secretary of State Stimson to 

the Secretary-General of the League of Nations. (Excerpts.) 

‘‘There has been communicated to me the text of your letter of February 
24, 1933, transmitting to me a copy of the report of the Committee of 
Nineteen as adopted by the Assembly of the League of Nations on this 
day. 

‘The findings of fact arrived at by the League and the understanding of 
the facts derived by the American Government from reports made to it by 
its own representatives are in substantial accord. In the light of its findings 
of fact, the Assembly of the League has formulated a measured statement 
of conclusions. With those conclusions the American Government is in 
general accord. In their affirmations respectively of the principle of non- 
recognition and their attitude in regard thereto the League and the United 
States are on common ground. The League has recommended principles 
of settlement. In so far as appropriate under the treaties to which it isa 
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party, the American Government expresses its general endorsement of 
the principles thus recommended.” 
(Department of State, Press Releases, February, 1933, pp- 146-147.) 


27. Address by President Franklin D. Roosevelt, delivered before the 
special session of the Governing Board of the Pan American Union 
at Washington, on Pan American Day, April 12, 1933. (Excerpt.) 

“Hand in hand with this Pan American doctrine of continental self- 

defense, the peoples of the American republics understand more clearly, 
with the passing years, that the independence of each republic must recog- 
nize the independence of every other republic. Each one of us must grow 
| by an advancement of civilization and social well-being and not by the 
acquisition of territory at the expense of any neighbor. 
| “In this spirit of mutual understanding and of cooperation on this con- 
tinent you and I cannot fail to be disturbed by any armed strife between 
| neighbors. I do not hesitate to say to you, the distinguished members of 
the Governing Board of the Pan American Union, that I regard existing 
| conflicts between four of our sister republics asa backward step.”’ 
(Department of State, Press Releases, April, 1933, p. 244.) 


IV. STATEMENTs OF POLICIES OF NON-RECOGNITION BY OFFICERS OR 
MEMBERS OF THE COUNCIL OF THE LEAGUE OF NATIONS 


28. Declaration made by the President of the Council of the League of 
Nations, in the name of all the Governments Members of the 
Council except China and Japan, January 29, 1932. 


“In that note (January 7, 1932), the United States Government called 
the attention of the two Parties to the treaties which are binding upon 
them. For our part, we felt bound to assert in the statement that we had 
prepared that a settlement of the difficulties between the two Governments, 
Members of the League of Nations, could not be sought in arrangements 
inconsistent with their international obligations, more especially those 
arising out of Article 10 of the Covenant, by which they had undertaken 
to respect the territorial integrity and political independence of all Mem- 
bers of the League, and we concluded the statement which had been pre- 
pared in these words: ‘It would be impossible for the League to endorse a 
settlement secured by means contrary to the obligations referred to.’ ”’ 

(League of Nations, Official Journal, March, 1932 (Part I), p. 336.) 


29. Appeal addressed to the Japanese Government by twelve Members 
of the Council of the League of Nations (France, the British Em- 
pire, Germany, Gautemala, the Irish Free State, Italy, Norway, 
Panama, Peru, Poland, Spain and Yugoslavia), dated February 16, 
1932. (Excerpt.) 
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‘The twelve members of the Council recall the terms of Article 10 of the 
Covenant, by which all Members of the League have undertaken to respect 
and preserve the territorial and existing political independence of all other 
Members. It is their friendly right to direct attention to this provision, 
particularly as it appears to them to follow that no infringement of the 
territorial integrity and no change in the political independence of any 
member of the League ought to be recognized as valid and effectual by the 
Members of the League of Nations.” 

(League of Nations, Official Journal, March, 1932 (Part I), p. 384.) 


30. Address by the President of the Council (M. Paul-Boncour), before 
the First Plenary Meeting of the Assembly, March 3, 1932. report- 
ing on the work of the Council. 


‘‘ Again, throughout the procedure before the Council, we never lost sight 
of one other extremely important article of the Covenant, which embodies 
the principle of the independence of States and respect for that principle 
by Members of the League; I refer to Article ro. 

‘‘ Among its various procedures with a view to eradicating the causes of 
war, the Covenant seems to have been designed to bring out this principle 
in particular, the underlying idea being that the League’s first duty is to 
safeguard that supreme asset described as the territorial integrity of Mem- 
bers of the League and the political independence of those Members. The 
Council repeatedly recalled the fact that no final settlement of the dispute 
which failed to respect that principle could be approved by it, and it was 
glad to receive, on October 13th (1931), October 24th (1931) and January 
25 (1932) (the very eve of the day when Article 12 was to be invoked), 
and more recently still, specific declarations, the sincerity of which we have 
no reason to doubt, to the effect that, despite the regrettable events which 
have occurred, no attack would be made on the territorial integrity or 
independence of the country in question.”’ 

(League of Nations, Offictal Journal, Special Supplement No. 101, p. 22.) 


V. STATEMENTS OF MEMBERS OF THE ASSEMBLY OF THE LEAGUE OF 
NATIONS, INDICATING THE ATTITUDE TAKEN TOWARDS THE 
POLICIES OF NON-RECOGNITION OF THE MEMBERS OF THE COUNCIL 


A. Statements of delegates of Members of the Assembly. 


31. Bolivia. March 8, 1932. 

“He (the Swiss delegate) very forcefully emphasized the great im- 
portance of Article ro. . . . After his eloquent and authoritative words, 
any further comments would be superfluous.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 77.) 
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32. Bulgaria. March 8, 1932. 

“One of the fundamental articles of the Covenant, Article 10, guarantees 
the territorial integrity and political independence of all Members of the 
League. In the present conflict, therefore, the principle of the inviolability 
of the national territory must be safeguarded. It is important, in the 
interests of peace, that the Covenant and the Pact of Paris alike should be 
respected by all the signatories.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 74.) 


33. Canada. March 8, 1932. 

“We should affirm as solemnly as possible the fundamental truth that no 
infringement of the territorial integrity, and no change in the political 
independence, of any Member of the League of Nations which is brought 
about by force, in disregard of Article 10 of the Covenant, can be recognized 
as valid and effective by the other Members of the League.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 74.) 


34. Colombia. March 5, 1932. 

“T would particularly stress, as expressing a necessary consequence of 
these principles, the passage in the appeal of the Twelve (which is of the 
same tenor as the very firm declaration made by the State Department at 
Washington) noting that ‘no infringement of the territorial integrity and 
no change in the political independence of any Member of the League 
brought about in disregard of Article 10 ought to be recognized as valid 
and effectual by the Members of the League of Nations.” 

(League of Nations, Official Journal, Special Supplement No. ror, p. 48.) 


35. Czechoslovakia. March 5, 1932. 

“Without referring to other important international acts, this obligation 
under the Covenant (Article 12) is the one we regard as most precious, the 
one which, together with Article 10 of the Covenant, should be stressed 
above all others in connection with this dispute and in this discussion.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 55.) 


36. Denmark. March 5, 1932. 

“T may add that throughout the conversations we have in mind, it will 
be absolutely essential to uphold two principles which are already laid 
down in the appeal made by the twelve members of the Council on Feb- 
ruary 16th.” 

(League of Nations, Official Journal, Special Supplement No. ror, p. 52.) 


37. Estonia. March 5, 1932. 
“T entirely concur in the remarks which were made this morning by the 
Finnish and Swedish delegates.’’ (See Appendices 38, 46.) 
(League of Nations, Official Journal, Special Supplement No. tor, p. 54.) 
(75 
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38. Finland. March 5, 1932. 

“As early as 1924, Finland put forward and strongly pressed a view 
which is beginning to be more widely accepted—namely, that the aggres. 
sion prohibited by Article 10 of the Covenant may occur, without any 
declaration of war, in the form of hostile acts infringing the territorial 
integrity and political independence of a country. 

‘Confusion in this matter in political affairs may not justify, but perhaps 
in some measure explains, recourse to coercion without a declaration of 
war.” 

(League of Nations, Oficial Journal, Special Supplement No. ror, p. 50.) 

39. France. March 7, 1932. 

“TI think, however—again in agreement with Sir John Simon—that, 
though our procedure in this respect hinges upon the receipt of information 
which has not yet reached us, there is, on the other hand, nothing to 
prevent us now from making a declaration recapitulating the principles 
underlying the League’s action. I am thinking more particularly of 
respect for Article 10, which my colleague and friend, M. Titulesco, 
rightly described as one of the cornerstones of the Covenant. 

‘The confirmation of the Council’s action, on the one hand, and the 
affirmation of the League’s principles, on the other, are the bases on which, 
in my view, a resolution can be drawn up which could be adopted by the 
Assembly.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 66.) 


40. Irish Free State. March 8, 1932. 

“Second, the territorial integrity and political independence of every 
Member of the League are guaranteed in the plainest possible terms by 
Article 10 of the Covenant. This Assembly has to consider whether the 
conduct of either of the parties to the dispute constitutes a violation of this 
all-important article. 

“Should it be found that the Covenant has, in fact, been violated, it 
would become our clear duty to declare again the solemn principles upon 
which the public law of the world is now based and to require of the party 
concerned a definite rectification of the situation. 

“In this relation, it may not be out of place to direct your attention once 
more to the note sent to Japan on February 16th by all the Members of the 
Council, exclusive of the two parties to the dispute, in regard to which the 
honourable delegate of Sweden has made a useful suggestion.’’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 70.) 


41. The Netherlands. December 7, 1932. 


‘‘What we have to do now, therefore, is to adopt a resolution on proce- 
dure, but on two conditions affecting the substance of the question: the 
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first of these conditions is that the Commission’s report must serve as a 
basis for the efforts at conciliation, and the second is that, pending a final 
settlement in accordance with the treaties, no Member of the League may 
recognize the Manchukuo without infringing Article 10 of the Covenant.” 

(League of Nations, Official Journal, Special Supplement No. 111, p. 52.) 


42. Norway. March 5, 1932. 
“The Norwegian Government holds it to be of the highest importance 
that the main lines of the Council’s policy should be approved by the 
Assembly.”’ 
(League of Nations, Official Journal, Special Supplement No. 101, p. 47.) 


43. Poland. March 7, 1932. 

“The Covenant imposes upon all Members of the League the duty of 
respecting the territorial integrity and existing political independence of all 
Members of the League.”’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 61.) 


44. Salvador. March 8, 1932. 

“Article 10 requires of the Members of the League that they should 
respect the territorial integrity and political independence of States. It 
follows that armed intervention is excluded from modern international 
relations. ; 

“Unless the word ‘war’ is replaced by the phrase ‘force and violence,’ a 
strong nation might take possession of the entire territory of another and 
then declare it had not had resort towar. Article 10 of the Covenant, which 
guarantees territorial integrity, would in that case be difficult to apply, 
because we should be faced with a fatt accompli due to the violation of the 
principle, a sufficiently grave and quite inadmissible act.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 71.) 


45. Spain. March 5, 1932. 

‘Consequently, Spain reaffirms in this Assembly the axiom, enunciated 
by twelve Members of the Council (including Spain) in an appeal recently 
sent to the Government of Japan, to the effect that the Members of the 
League cannot recognize any political or administrative changes brought 
about by force in disregard of the principles of the Covenant or of the Pact 
of Paris. Spain believes that the Assembly would be acting wisely if all 
Members composing it were to express themselves explicitly on this point.”’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 54.) 


46. Sweden. March 5, 1932. 
“Consequently, my Government unhesitatingly gives its support to the 
note addressed to Japan by the twelve members of the Council on February 
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16th last, and in my opinion, the Assembly should endorse this appeal.” 
(League of Nations, Official Journal, Special Supplement No. 101, p. 49.) 


47. Sweden. December 6, 1932. 


“From the state of affairs revealed by the report, it is clear to me that the 
recognition, by the Members of the League, of the new régime set up in 
Manchuria would be an act at variance with the provisions of Article 10 of 
the Covenant. In my opinion, therefore, the Assembly must associate itself 
with the declarations of the Commission of Enquiry to the effect that the 
recognition of the present régime does not appear to be compatible with the 
fundamental principles of existing international obligations.”’ 

(League of Nations, Official Journal, Special Supplement No. 111, p. 39.) 


48. United Kingdom. March 7, 1932. 

‘Should we not make reference therefore to Article 10 of the Covenant, 
whereby all Members of the League have undertaken to respect and preserve 
as against external aggression the territorial integrity and existing political 
independence of all Members of the League?”’ 

(League of Nations, Official Journal, Special Supplement No. ror, p. 63.) 


B. Reaffirmation by the Assembly of the Council Policy of Non- 
Recognition. 


49. Draft resolution adopted by the Assembly on March I1, 1932. 
(Excerpts from Part I.) 

‘“‘The Assembly, 

‘* Adopting the principles laid down by the acting President of the Coun- 
cil, M. Briand, in his declaration of December roth, 1931; 

‘Recalling the fact that twelve Members of the Council again invoked 
those principles in their appeal to the Japanese Government on February 
16th, 1932, when they declared ‘that no infringement of the territorial 
integrity and no change in the political independence of any Member of 
the League brought about in disregard of Article 10 of the Covenant ought 
to be recognized as valid and effectual by Members of the League of 
Nations’; 

‘Considering that the principles governing international relations and 
the peaceful settlement of disputes between Members of the League above 
referred to are in full harmony with the Pact of Paris, which is one of the 
cornerstones of the peace organizations of the world and under Article 2 
of which (quotes text); 

‘“‘ Pending the steps which it may ultimately take for the settlement of the 
dispute which has been referred to it; 

‘“‘Proclaims the binding nature of the principles and provisions referred 
to above. Pe 
(League of Nations, Official Journal, Special Supplement No. 101, p. 87.) 
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VI. Tue Poricy or NON-RECOGNITION ADOPTED BY THE ASSEMBLY OF 
THE LEAGUE OF NATIONS 


50. Draft resolution adopted by the Assembly on March 11, 1932. 
(Excerpt from Part I, immediately following portion in Appendix 
No. 49.) 

“The Assembly. 

“Pending the steps which it may ultimately take for the settlement of 
the dispute, which has been referred to it 

“ Proclaims the binding nature of the principles and provisions referred 
to above and declares that it is incumbent upon the Members of the League 
of Nations not to recognize any situation, treaty or agreement which may 
be brought about by means contrary to the Covenant of the League of 
Nations or to the Pact of Paris.” 

“II. The Assembly, 

“Affirming that it is contrary to the spirit of the Covenant that the 
settlement of the Sino-Japanese dispute should be sought under the stress 
of military pressure on the part of either party; % 

(League of Nations, Official Journal, Special Supplement No. 101, pp. 
87-88.) 

51. Vote on the resolution to adopt the Draft Resolution: 


Members voting in favor of the motion: Albania, Australia. Austria, 
Belgium, Bulgaria, Canada, Chile, Colombia, Cuba, Czechoslovakia, 
Denmark, Estonia, Finland, France, Germany, Greece, Guatemala, Hun- 
gary, India, Irish Free State, Italy, Latvia, Lithuania, Luxemburg, United 
States of Mexico, Netherlands, New Zealand, Norway, Panama, Persia, 
Peru, Poland, Portugal, Roumania, Salvador, Siam, Union of South 
Africa, Spain, Sweden, Switzerland, United Kingdom, Uruguay, Venezuela, 
Yugoslavia. 

Members abstaining from voting: China and Japan. (China accepted 
the Resolution on March 12, 1932. League of Nations, Official Journal, 
Special Supplement No. 101, p. 213). 

Members of the League of Nations not represented by delegates at the 
Special Session of the Assembly in March, 1932: Argentine Republic, 
Dominican Republic, Nicaragua, and Paraguay. (League of Nations, 
Official Journal, Special Supplement No. 101, p. 23.) 

(League of Nations, Official Journal, Special Supplement No. 101, p. 88.) 

52. Note on the Interpretation of the term ‘is incumbent upon,” 

employed in The Assembly Resolution, March 11, 1932. 


Sixth Meeting of the General Commission. 
‘““M. Yen (China).—I wish to point out that the French text of this last 
paragraph does not coincide accurately with the English; I do not know 
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whether the French text was drawn up first and the English is a translation 
or whether the English text is the original text and the French the transla- 
tion, but the French text contains the words: ‘ . . . Les Membres de la 
Société sont tenus . . . ,’ whereas the English text reads: it is 
incumbent upon the Members of the League of Nations.’ I was wondering 
whether it is possible to make the two texts coincide a little more, because 


I do not know whether ‘sont tenus’ means exactly ‘it is incumbent.’ The 
Members of the League are ‘bound,’ as someone said the other day, and it 
is better that the two texts should coincide as much as possible to prevent 
any misunderstanding. 

‘The Secretary General.—We have given this particular question very 
deep thought, and I think, if you consider it very carefully, you will see 
that probably the best translation of ‘it is incumbent’ would be ‘sont tenus,’ 
I do not think you could find anything much better.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 83.) 


53. Noteonthesignificance of theamendment to the Draft Resolution, 

adding the phrase “‘or to the Pact of Paris.” 

Sixth Meeting of the General Commission. 

Sir John Simon (United Kingdom). ‘‘ There is one addition to the last 
paragraph of the first chapter of the draft resolution which I think might 
well be considered and which | should be prepared to propose with a view 
to widening and strengthening the declaration which it contains. 

‘‘The General Commission will see in the first chapter that there isa 
paragraph beginning: ‘Considering that the principles governing interna- 
tional relations and the peaceful settlement of disputes between Members 
of the League above referred to are in full harmony with the Pact of 
Paris. ’ But though in that considérant we refer to the Pact of Paris, 
there is not any reference to the Pact of Paris in the final and effective 
paragraph. The final paragraph ‘proclaims the binding nature of the 
principles and provisions . . . and declares that it is incumbent upon 
the Members of the League of Nations not to recognize any situation, 
treaty or agreement which may be brought about by means contrary to the 
Covenant of the League of Nations.’ 

‘My colleagues may remember that when this proposition was suggested, 
I think by myself, in the speech which I made from the platform, I in- 
cluded the Pact of Paris in what I then proposed, and I would submit that 
it would make the statement stronger and more worldwide if we included a 
reference to the Pact of Paris as well as to the Covenant of the League in 


this, the effective paragraph of the first chapter. $3 

The President: “ . I think we are all in agreement as to the sub- 
stance. , - 

M. Politis (Greece): ‘‘I entirely agree with Sir John Simon that it would 
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be desirable to mention the Pact of Paris in this part of the resolution, not 
only because this would bring the effective part of the resolution into line 
with the introduction, but because it would assuredly add to the value 
and force of the resolution. I am not sure, however, that we need labour 
this point, because the States Members of the League which are not yet 
bound by the Pact of Paris . . . would not be running any risk of con- 
tracting an additional obligation if they accepted the wording proposed by 
Sir John Simon, which points out that a situation such as that defined 
would be contrary both to the Covenant and to the Pact of Paris, since 
the Covenant contains the maximum obligation in this sense. = 

The amendment proposed by Sir John Simon was adopted. 

(League of Nations, Official Journal, Special Supplement No. ror, pp. 
82-83.) 


VII. Tue Views OF OFFICERS AND MEMBERS OF THE COUNCIL OF THE 
LEAGUE OF NATIONS CONCERNING THE ‘‘ MEANS CONTRARY 
TO THE COVENANT OF THE LEAGUE OR TO THE PACT OF PARIS’ 


4. Statement by the President ot the Council, October 24, 1931. 
54 j 


After quoting Article 2 of the Pact of Paris: 

“This is a dispute which has been laid before the Council. There can 
be no question of dealing with it by other than pacific means. Japan, who 
always so scrupulously honors her obligations, could not dream of adopting 
other means. 

“T do not wish to dwell unduly on this point; but public opinion would 
not readily admit that a military occupation under these circumstances 
could be regarded as coming under the heading of pacific means.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 120.) 


55. Statement by the President of the Council, December 10, 1931. 


“Except in the case of an express stipulation in treaties in force, the 
Covenant of the League of Nations does not authorize a State, however 
well founded its grievances against another State, to seek redress by 
methods other than the pacific methods set forth in Article 12 of the 
Covenant. For Members of the League that is a fundamental principle, 
in the same way as the ‘scrupulous respect for all treaty obligations,’ on 
which such stress has rightly been laid in the Preamble of the Covenant. 
These two principles are of equal value. Any infringement of either lays 
a grave responsibility on Members of the League. This responsibility was 
reaffirmed in the Pact of Paris, whose signatories assumed or renewed the 
undertaking to resort to pacific means alone for the settlement of interna- 
tional disputes.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 120.) 
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56. Appeal addressed to the Japanese Government by twelve Members 
of the Council of the League of Nations, dated February 16, 1932, 
(For the names of the Members, see Appendix No. 29, supra.) 
(Excerpt. ) 


‘““They (the twelve Members) cannot but regret, however, that she 
(Japan) has not found it possible to make full use of the methods of peaceful 
settlement provided in the Covenant and recall once again the solemn 
undertakings of the Pact of Paris that the solution of international disputes 
shall never be sought by other than peaceful means. They cannot but 
recognize that, from the beginning of the conflict which is taking place in 
her territory, China has put her case in the hands of the League and 
agreed to accept its proposals for a peaceful settlement.” 


VIII. STATEMENTS OF MEMBERS OF THE ASSEMBLY OF THE LEAGUE OF 
NATIONS, INDICATING A VIEW OF THE ‘‘ MEANS CONTRARY TO THE 
COVENANT OF THE LEAGUE OF NATIONS OR TO THE PACT OF PARIS’ 


57. Bolivia. March 8, 1932. 


““M. Motta (Switzerland), with his customary tact and foresight, has 
analyzed the texts and shown their logical connection and concordance, 
He then points, with unusual impartiality, to the various means 
provided in Articles12and15, . . . After his eloquent and authoritative 
words, any further comments would be superfluous.” 
(League of Nations, Official Journal, Special Supplement No. 101, p. 77.) 


58. Bulgaria. March 8, 1932. 


‘That is to say, we must replace force by law. The solution of all con- 
flicts must be sought by pacific means. Under the Covenant and the 
Pact of Paris justice must not be sought through violence. In the same 
way, no fait accompli policy could be acceptable to public opinion.” 

(League of Nations, Official Journal, Special Supplement No. ror, p. 74.) 

59. Canada. March 8, 1932. 

“It is not, however, on these grounds alone (friendly relations between 
Canada and China and Japan) that we earnestly hope that a solution may 
be found for the present difficulties, but also because we regret exceedingly 
the fact that two countries, which are not only Members of the League of 
Nations but also Members of the Council and signatories of the Paris 
Pact, have not been able to adjust their difficulties by pacific means, but 
have found it necessary to resort to force.’’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 74.) 


60. Czechoslovakia. March 5, 1932. 
‘‘As a Member of the League of Nations, my country believes it to be 
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necessary that every signatory to the Pact should be obliged in all circum- 
stances to resort to the pacific procedure laid down in Article 12 of the 


Covenant.” 
(League of Nations, Official Journal, Special Supplement No. 101, p. 55.) 


61. Denmark. March 5, 1932. 


“The first thing to place on record is that a State will not be acting in 
conformity with the Covenant and the Pact of Paris merely because it 
avoids declaring war. We should, of course, be wise to recognize that not 
every frontier incident constitutes war, and that war may sometimes be 
avoided notwithstanding certain acts of violence. Where, however, you 
have military expeditions abroad and great battles between regular armies 
operating under order from their Governments, there can be no explanation 
or statement of reasons which will convince the nations that these are 
legitimate acts of a pacific character. 

“What the Covenant and the Pact forbid is not merely a declaration of 
war, but likewise any act of aggression, any recourse to other than pacific 
methods as an instrument of national policy. 

“The second need is a clear affirmation of the principle that, after the 
establishment of the League as a great international organization based on 
law and the adoption of the Pact of Paris, no new right can be created by 
force.”’ 

(League of Nations, Official Journal, Special Supplement No. ror, p. 52.) 


62. Estonia. March 5, 1932. 

‘“‘What I regret is that it should have been thought possible to seek for 
the solution of this deplorable conflict by the despatch of armed forces 
and the occupation of a large area of another State. Such methods should 
no longer be permissible under the system of the Covenant and of the 
Fact.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 54.) 


63. Germany. March 7, 1932. 

“The League was created to maintain and ensure peace. The very rea- 
son for its existence would disappear were it to fail in the performance of 
the imperative duty laid upon it. My country, which was one of the first 
to accede to the Kellogg Pact and which opened the way to disarmament 
through a very considerable reduction in its armaments, is greatly con- 
cerned in securing the triumph of the principle of the just and equitable 
solution of international disputes by pacific methods. That is the prin- 
ciple which should be maintained and asserted in any decision in any 
measure and in any resolution that may be decided upon by this Assembly.” 

(League of Nations, Official Journal, Special Supplement No. ror, p. 65.) 
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64. India. March 8, 1932. 


“I gladly support the suggestion made by the representative of the 
United Kingdom that we should seize the opportunity to reaffirm in all] 
their bearings the fundamental principles that underlie the Covenant.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 77.) 


65. Irish Free State. March 8, 1932. 


‘The final settlement, which may take a long time to reach, can only 
take place on the basis of respect for international agreements, the Cove- 
nant, the Nine-Power Treaty and the Peace Pact of Paris.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 70.) 


66. Latvia. March 8, 1932. 


‘““Even if we admit the extreme complexity of the problem and of the 
causes underlying the dispute, we must nevertheless also admit that the 
events have extended dangerously beyond the limits which the interna- 
tional undertakings, the Covenant, and the Pact of Paris lay down with 
regard to the reciprocal relations of the nations. 

‘“We have seen an economic boycott, the failure of one of the Parties to 
execute treaties, hostile propaganda, and, finally, resort to force, the 
refusal to submit the question to pacific procedure.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 77.) 


67. Roumania. March 7, 1932. 


Principles which should guide any future solution of the dispute: 

‘3. Necessity for the complete application of Article 10 of the Cove- 
fants. . May I point out that the Pact of Paris, which forbids war as 
an instrument of national policy and contains a pledge that resort will be 
had only to pacific means to settle international disputes, thereby entails, 
for those who have signed it, an obligation identical with that in Article 10 
concerning the respect for the existing territorial integrity of each State.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 60.) 


68. Sweden. March 5, 1932. 


“No one can deny, especially after the report by the Committee of the 
League at Shanghai dated February 3rd, that the military means employed 
between China and Japan are not in conformity with existing treaties. 
Without wishing at this moment to give any opinion on the respective 
claims underlying the conflict, I wish to state that, in the opinion of the 
Swedish Government, the landing of troops and their use in military 
operations on the territory of another Power are contrary to the provisions 
of the Covenant and of the Pact of Paris. Any such attempt to extend the 
conception of legitimate defense in the manner adopted in the present case 
would render it impossible to maintain any legal international order.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 49.) 
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69. Switzerland. March §, 1932. 

“First and foremost, we must always bear in mind Article 12, which 
contains a very strict obligation—that of having recourse to arbitration 
or judicial settlement, or, if this is impossible, to investigation and con- 
sideration by the Council. 

“Until this procedure in Article 12 has been accomplished, and hence 
until recourse has been had to the Council, all military acts, all acts of 
war—the distinction is a rather subtle one—are prohibited. Now, I am 
afraid that, in this case, Article 12 has not been observed. 

“True, the Covenant does, in certain cases, contemplate the possibility 
of the use even of force; but as all the countries gathered together here have 
accepted the Pact of Paris as well as the Covenant of the League, they are 
prevented from using force even in the case contemplated in the Covenant, 
because the Pact of Paris forbids all war, all exercise of force, as an instru- 
ment of national policy. 

“T do not propose here to deal with certain views, very natural views, 
regarding the notion of legitimate defense. That notion has, I know, been 
alluded to, but we cannot, I think, take shelter behind it until all the 
pacific and conservatory procedures in the Covenant have been exhausted.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 53.) 


70. Union of South Africa. March 8, 1932. 

“. . . although this I am able to say bluntly, that we have no other 
name for the state of affairs in China today than that of war, and the fol- 
lowing facts at any rate appear to be clear to us. 

“Powerful Japanese forces, equipped with all the modern weapons of 
war, have been transported into Chinese territory. These armies have been 
actively and destructively used against Chinese forces and have taken 
possession of a considerable portion of Chinese territory. It appears to us 
equally clear that Japan has not sought to use the pacific means at its 
disposal under the Covenant, to which it is signatory. Nor, in the absence 
of any further explanation by Japan, does it appear to us that in this dispute 
she has remembered her declarations under the Pact of Paris. Equally it 
seems to my delegation an undisputed fact that China has placed its case 
in the hands of the League and has been prepared, at every stage of the 
enquiry by the Council of the League, to act on its advice and instructions. 
As emphatically has Japan refused to show the same confidence in the 
fairmindedness of a body of which it has been for many years so active and 
important a Member. 

“As far as these facts are concerned, it is to be stated unhesitatingly, in 
our opinion, that a prima facie case has been made out that Japan has acted 
in contradiction to what we believe to be the obligations to which, equally 
with all of us, she is bound.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 75.) 
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71. United Kingdom. March 7, 1932. i 


“Should we not declare afresh that the Covenant does not authori 
State, however well founded its grievances against another State, to seek 
redress by methods other than the pacific methods set forth in Article 12 
of the Covenant? Should we not make reference afresh to the Pact of Paris 
which, together with the Covenant, is one of the pillars of the peace or- 
ganization of the world? . . . Changes brought about not as the result 
of methods of conciliation and peaceful adjustment but by means contrary 
to the Covenant and the Pact of Paris manifestly could not receive the 
approval of Members of ‘he assembly of nations, which exists for the very 
purpose of observing these obligations and these principles.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p 63.) 


IX. STATEMENTS OF sVii }RS OF THE ASSEMBLY OF THE LEAGUE OF 
NATIONS INDI LING rw OF SELF-DEFENSE AS RELATED TO THE 
COVENANT OF VH# & OF NATIONS AND TO THE PActT OF PARIs 


72. Canada. Decetivér 8, 1932. 


‘But, even if the Japanese Government felt impelled to deal suddenly 
and temporarily with similar conditions in a great emergency (Chinese 
boycott in 1927), it would now be impossible to justify the development, 
out of its own emergent action, of a permanent occupation of any part of 
a neighboring State, or the permanent extension of its own territorial 
rights therein.”’ 

(League of Nations, Oficial Journal, Special Supplement No. 111, p. 58.) 


73. Czechoslovakia. December 6, 1932. 

‘‘ Were the events of September 18th, 1931, and the events at Shanghai— 
that is to say, the military operations in Manchuria in September, 1931, and 
the bombardment of Shanghai at the beginning of 1932—in the nature of 
legitimate self-defense or not? 

‘To both those questions, the Lytton report gives an unhesitating and 
absolutely definite answer. It states that the military operations in Man- 
churia and Shanghai cannot be regarded as a case of self-defense. That is 
a finding of the first importance, 2 

‘“‘T am aware that one of the parties, contesting the affirmation of the 
other party to the dispute, maintains that the operations in question were 
undertaken in self-defense. Since that question has been raised, we must 
arrive at an opinion on it. 

‘‘Having examined the arguments put forward by the two parties and 
the findings of the report, I have come to the conclusions I have just sub- 
mitted to you. a 
“Such acts (anti-foreign propaganda and boycotting) should, in my 
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ion, be condemned. But, if the League condemns acts of that nature, 

sust proceed with equal firmness when in a dispute of this kind, a 
\.. nber of the League decides to take the law into its own hands and, in 
doing so, engages in military operations which result in the detaching from 
the territory of another League Member of several provinces having an 
area of some hundreds of thousands of square kilometers. 

“Such results are obviously out of all proportions to the original dispute 
on the question of boycotting, and themselves create a new and most 
serious dispute, which has brought us to the piesent position, so dangerous 
as it is to peace.” 

(League of Nations, Official Journal, Special Supplement No. 111, p. 36.) 


74.. Norway. December 6, 1932. 

“Tt is necessary in the first place to consid :r the grounds for the con- 
tention that the events of September, 193: ; M*nchuria constituted a 
case of self-defense. No doubt it may—nay. ‘i +-—besdmitted that the 
present condition of China has given rise, a vftcs rise, to grave 
anxiety on the part of States which have constai t »,amercial and political 
relations with China, and to none more than to the neighboring States. 
But, when that has been said, this state of affairs and the incidents to which 
it is liable to give rise cannot possibly be allowed to justify unilateral 


” 


recourse to military force. 
“It would therefore appear also to be impossible, as several previous 

speakers have said, not to apply to this situation the actual terms of the 

Assembly Resolution of March 11th, 1932.” 

. (League of Nations, Oficial Journal, Special Supplement No. 111, p. 39.) 


75. Greece. December 7, 1932. 

“T am speaking of the question of self-defense. 

“On several occasions already our League has had to deal with that 
question; but this is the first time, I believe, that we have had to take it 
up in a practical form in all its implications. 

“As everyone knows, self-defense is the right of anyone who is attacked 
to retaliate forthwith. It is a natural right, so natural that it is needless 
to place it on record; it has even been found dangerous to do so. Indeed, 
one of the authors of the Paris Pact said it was important that self-defense 
should not be given a formal definition; otherwise an unscrupulous country 
might deliberately arrange in advance that events should fall out in accord- 
ance with the definition. Mr. Kellogg, the American Under-Secretary of 
State, used almost exactly the same words after the signing of the Paris 
Pact. Thus, in the present state of international law, it is almost impossible 
to enumerate satisfactorily the distinctive characteristics of self-defense, 
or, indeed, of aggression. Those are questions of fact, of pure fact, which 
must be investigated on their merits in each particular case. * 
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‘IT do not propose to go into the details of this controversy (Sino. 
Japanese), but the Assembly will have to settle it, and will certainly attach 
particular weight to the conclusion reached by the Commission of Enquiry, 
unless the Japanese delegation can bring such proofs as can upset that 
conclusion. But what I wish to say is that this question of self-defense, 
which is so difficult of exact definition, has already been subjected to rules 
drawn up by our organization, which must be recalled at this stage, as the 
Assembly cannot accomplish its task without applying them. 

‘The first rule constitutes a large measure of progress for our institution: 
that rule is that a State which adopts measures of self-defense does not and 
cannot evade the discussion of its action by other States, and that, as 
regards the States Members of the League, it is subject to the sovereign 
appreciation of the Council or of the Assembly, as the case may be. That 
point was elucidated by the First Committee of the Assembly during its 
discussions on the question of bringing the Covenant into harmony with 
the Pact of Paris, its report being unanimously adopted by the 1931 
Assembly. The rule is expressed as follows in paragraph 7 of the report; 

‘An essential point to note is that the use which a State claims to 
make of the right of self-defense is a matter which may be considered 


by the other States concerned, and, in the case of Members of the 
League of Nations, is subject to the appreciation of the Council,’ 


or, of course, the Assembly, as the case may be. 

‘‘ That is a rule which has grown out of our own legal practice and cannot 
be ignored by the Assembly in the present case. 

‘There is, however, a second rule, of perhaps even greater importance: 
that appreciation by the organs of the League is itself subject to rules, and 
those rules, of which there are two that I will mention, were drawn up by 
the Council in 1926, also unanimously. The parties at present implicated 
in the dispute were represented on the Council. Those rules, which are as 
follows, were unanimously adopted, on the basis of M. de Brouckére’s 
report. 

‘“‘The first rule is that every act of violence does not necessarily justify 
its victim in resorting to war and does not release it from the specific 
obligations laid down in Article 12 and following of the Covenant. It 
could not be so released unless it were the victim of a flagrant aggression 
of such a serious character that it would obviously be dangerous not to 
retaliate at once. 

‘The second rule is that legitimate defense implies the adoption of 
measures proportionate to the seriousness of the attack and the use of 
which is justified by the imminence of the danger. 

(Recalls the application of principles in Greco-Bulgarian incident of 


1925.) 
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(League of Nations, Oficial Journal, Special Supplement No. 111, pp. 
44-45.) 


76. Sweden. December 6, 1932. 


“The opinion has been expressed that no one is really responsible for the 
events which have taken place, and are still taking place even now, in the 
Far East; or, in other words, that the party which has had recourse to 
warlike measures has only exercised its right of self-defense. China’s 
internal troubles and the disorganization of the country had the effect, 
it is alleged, of forcing Japan to act in self-defense in protection of her 
interests. It is even added that Japan is alone competent to judge and 
determine the character of her own acts. 

“Due consideration should certainly be given to cases where internal 
disorders in a country create particular problems and responsibilities for 
another country. Nevertheless, the thesis that the internal difficulties of 
a country justify, on the part of another country, warlike measures and the 
annexation of vast regions cannot be recognized. 

“Moreover, no Member of the League can—and this is one of the essen- 
tial principles of the Covenant—shirk the duty of asking the League and 
its organs to determine whether or no, in any special case, it has, when 
defending its interests, violated its fundamental obligations. 

“The dispute in question was submitted to the present Assembly by one 
of the parties to it for an impartial decision whether the principle of self- 
defense was applicable or whether the Covenant had been violated. 

“The answer is given by the Commission of Enquiry in its report, in 
which it is clearly stated that the hostilities undertaken in Manchuria as 
a result of the incidents of the night of September 18th—19th, 1931, cannot 
be justified as acts of self-defense.” 

(League of Nations, Official Journal, Special Supplement No. 111, p. 38.) 


77. Switzerland. December 7, 1932. 


“The first (question) may be expressed as follows: Was Japan’s position 
that of legitimate self-defense? If so, her action was legitimate; otherwise, 
it was contrary both to the League Covenant and to the Paris Pact. To 
this question, the report of the Lytton Commission has given an answer 
which leaves nothing to be desired in either clearness or force.”’ 

(League of Nations, Official Journal, Special Supplement No. 111, p. 43.) 


78. Japan. Reply to Note of Council, dated October 17, 1931. 

“They (the Japanese Government) have made it clear on various occa- 
sions that the Japanese railway guards, in taking military measures in 
Manchuria since the night of September 18th last, have been actuated 
solely by the necessity of defending themselves as well as protecting the 
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South Manchurian Railway and the lives and property of Japanese subjects 
against wanton attacks by Chinese troops and armed bands.” 
(League of Nations, Official Journal, Special Supplement No. 101, p. 110.) 


79. Japan. Declaration, dated December 27, 1931. 


‘‘But events of September last have, in spite of her wishes, created new 
responsibility and wider sphere of action for Japan. Attacked by Chinese 
violence, her acts of necessary self-protection resulted, to her considerable 
embarrassment, in her having to assume duty of maintaining public order 
and private rights throughout a wide area.” 

(League of Nations, Official Journal, February, 1932, p. 284.) 


80. Japan. Reply, dated February 23, 1932, to appeal of twelve 
Members of the Council of February 16, 1932. 


‘‘Japan has participated unreservedly in the process of settlement pro- 
vided for in the Covenant; it surely cannot be supposed that these methods 
exclude interim measures of self-defense which are interdicted by no 
resolution of the League, or that these methods compel her to accept a 
departure from their own express provisions, in the shape of a majority 
decision. 

“‘It is a universally accepted axiom that all treaties of pacific settlement 
leave unimpaired the right of legitimate self-defense!”’ 

(League of Nations, Official Journal, March, 1932 (Part I), p. 385.) 


81. Japan. Speech of the Japanese delegate (M. Sato), before the 
General Commission of the Assembly, March 8, 1932. 


‘‘Asa Member of the League and a signatory of the Pact of Paris, Japan 
is anxious that these important international instruments should be applied. 

“If Japan had to take military measures, it was in fact owing to the 
imminence of danger; the importance of her responsibility in the very spe- 
cial conditions prevailing in China made it impossible for her.to act other- 
wise. She did not seek to settle the dispute by force. She had no intention 
of infringing Chinese political independence or administrative integrity. 
My country, faced by a pressing danger, was bound to take temporary 
and provisional measures of self-defense.”’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 79.) 


82. Japan. Speech of the Japanese delegate (M. Sato) before the 
General Commission of the Assembly, March 11, 1932. 


‘“‘As the Japanese Government has stated on several occasions since 
September last, Japan has no territorial designs in China. The force of 
circumstances compelled her to take military measures in China, solely in 
order to protect against serious and imminent danger the life and property 
of her nationals.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 86.) 
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83. Japan. Speech delivered by Count Yasuya Uchida, Minister for 
Foreign Affairs, before the Japanese Diet, August 25, 1932. 


“There are those who argue as though the action of Japan were a viola- 
tion of the Kellogg-Briand anti-war pact. But such contention has no 
foundation in fact. As I have stated, Japan has been forced to adopt 
necessary measures for the prevention of wanton attacks upon important 
rights and interests vital to her national existence. 

“The anti-war pact does not put restraint upon the exercise of the right 
of self-defense in such a case. The pact does not prohibit a signatory 
power from taking at its own discretion whatever steps it finds imperative 
in order to remove immediate menaces to its territory and its rights and 
interests of whatever kind. 

“And, obviously, the exercise of the right of self-defense may extend 
beyond the territory of the power which exercises that right. Japan’s 
action is essentially identical with the action that other powers have taken 
elsewhere in similar circumstances. " 

(League of Nations, Official Journal, Special Supplement No. 111, p. 82.) 


84. Japan. ‘Observations of the Japanese Government on the Report 
of the Commission of Enquiry,’”’ November 18, 1932. 


“Tn dealing with the events of the night of September 18th, the Com- 
mission have thought it their duty further to add that ‘the military opera- 
tions of the Japanese troops during this night . . . cannot be regarded 
as measures of legitimate self-defense’ (page 71). 

“Tt is entirely impossible to accept this opinion, which must be a surpris- 
ing one to anyone belonging to those countries which are parties to the 
Briand-Kellogg Treaty for the outlawry of war. 

“The paragraph concerning the right of self-defense contained in the 
Identic Note of Mr. Kellogg, Secretary of State, dated June 23rd, 1928, 
reads: 

‘(1) Self-defense.-—There is nothing in the American draft of an 
anti-war treaty which restricts or impairs in any way the right of 
self-defense. That right ts inherent in every sovereign State and is im- 
plicit in every treaty. Every nation is free at all times and regardless 
of treaty provisions to defend its territory from attack or invasion and 
it alone is competent to decide whether circumstances require recourse 
to war in self-defense.’ 


“The resolution adopted by the Senate of the United States at the time 
of ratification of that Treaty states: 


‘It is well understood that the exercise of the right of self-protection 
may, and frequently does, extend in its effect beyond the limits of the 
territorial jurisdiction of the State exercising it.’ 
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‘The letters of Sir Austen Chamberlain to the American diplomatic repre- 
sentatives in London, dated May 19th and July 18th, 1928, may also be 
cited. 

‘The first observes: 


‘4. After studying the wording of Article I of the United States 
draft, His Majesty’s Government do not think that its terms exclude 
action which a State may be forced to take in self-defense. Mr. 
Kellogg has made it clear in the speech to which I have referred above 
that he regards the right of self-defense as inalienable, and His Maj- 
esty’s Government are disposed to think that on this question no 
addition to the text is necessary. 

‘10. The language of Article I, as ‘to the renunciation of war as an 
instrument of national policy, renders it desirable that I should remind 
Your Excellency that there are certain regions of the world the welfare 
and integrity of which constitute a special and vital interest for our peace 
and safety. His Majesty's Government have been at pains to make it 
clear in the past that interference with these regions cannot be suffered. 
Their protection against attack is to the British Empire a measure of self- 
defense. It must be clearly understood that His Majesty’s Govern- 
ment in Great Britain accept the new treaty upon the distinct under- 
standing that it does not prejudice their freedom of action in this 
respect. The Government of the United States have comparable 
interests any disregard of which by a foreign Power they have declared 
that they would regard as an unfriendly act. His Majesty’s Govern- 
ment believe, therefore, that, in defining their position, they are 
expressing the intention and meaning of the United States Govern- 
ment.’ 


“The second says: 


‘I am entirely in accord with the views expressed by Mr. Kellogg 
in his speech of April 28th, that the proposed treaty does not restrict 
or impair in any way the right of self-defense, as also with his opinion 
that each State alone is competent to decide when circumstances necessi- 
tate recourse to war for that purpose.’ 


‘‘The French Government, in their reply of July 14th, 1928, to the 


American Ambassador in Paris, similarly remarked: 


‘Rien dans le nouveau Traité ne restreint ni ne compromet d’une 
fagon quelconque le droit de défense personnelle. Chaque nation, 
a cet égard, reste toujours libre de défendre son territorie contre une 
attaque ou une invasion; seule, elle est compétent pour décider si les 
circonstances exigent de recourir a la guerre pour sa propre défense.’ 


“The German Government, in their letter of April 27th, 1928, to the 


American Ambassador in Berlin, also declare that they start with the 
presumption that the proposed treaty ‘would not put in question the 
sovereign right of any State to defend itself.’ 


‘‘The Japanese Government, informed of all these communications, also 


did not fail to emphasize, in their note of May 26th, 1928, to the American 


[92] 





quot 
as n 





epre- 
30 


= | Ses = 


he 
ne 


30 
ni 


<a ie 


443 


Ambassador, that ‘the proposal of the United States is understood to con- 
tain nothing that would refuse to independent States the right of self- 
defense.’ 

“In the face of these express reserves, the right to pronounce a decisive 
opinion on an act of self-defense falls solely within the sovereign apprecia- 
tion of the interested State. And on this point the finding of the Commis- 
sion explicitly is that ‘the Commission does not exclude the hypothesis 
that the officers on the spot may have thought they were acting in self- 
defense’ (page 71). In the case of this incident of September 18th, no one 
except the officers on the spot could possibly be qualified to judge whether 
or not the action undertaken by the Japanese Army was a measure of 
self-defense. 

“It is unnecessary here to enlarge on the nature of the right of self- 
defense. It has never been better defined than by Daniel Webster when as 
Secretary of State of the American Republic, he laid down that it demanded 
for its just exercise a case of necessity, instant and overwhelming, allowing 
no choice of means and no instant for deliberation.”” With those conditions 
the Incident of September 18th precisely complies. There was the neces- 
sity of meeting a great and imminent danger—an overt attack by members 
of a vastly superior force, capable, if not nipped in the bud, of driving the 
Japanese into the sea. There was no choice of means. What else was to 
be done? There was no instant for deliberation—the open attack was 
launched upon them. It is fortunately unnecessary to consider whether 
the magnitude of the interests at stake warranted forcible measures. For 
these interests were nothing less than the whole position of Japan in the 
Far East. 

(The ‘‘Observations’’ then consider the case of Navarino.) 


“The report relates at considerable length the ensuing operations under- 
taken subsequently to September 18th with a view to effectively ensuring 
the safety of Japanese life and property. The Japanese Government will 
not here enter into the numerous points of detail on which observations 
would have to be made. They are conscious of never having transgressed 
the due limits of the right of self-defense.” 

(League of Nations, Official Journal, Special Supplement No. 111, pp. 
104-106. ) 


85. Japan. Statement of the Japanese Government in virtue of 
Article 15, Paragraph 5, of the Covenant, February 24, 1933. 
(Excerpt. ) 

“The report (adopted by the Assembly February 24, 1933), again, 

quotes and adopts the refusal of the Commission of Enquiry to recognize 
as measures of self-defense the military operations of the Japanese army 
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on the night of September 18th, although it does not exclude the possibility 
that the Japanese officers on the spot might have thought they were acting 
in self-defense. This is simply another case of a facile and uncritical 
acceptance of the opinion of the Commission of Enquiry, utterly ignoring 
the emphatic contradiction contained in the observations of the Japanese 
Government. On what grounds can the League or any other third party 
pronounce a verdict on the case contrary to the judgment of the Japanese 
officers on the spot? . . . (Refers to reservations, considered in Observa- 
tions, Appendix No. 84, supra.) The report, in stating that the operations 
of the Japanese army, viewed as a whole as they developed through the 
entire period of the conflict, cannot be regarded as an act of self-defense, 
fails to take into cognizance the tension which existed, overwhelming forces 
by which the Japanese were faced, and the utter uncertainty which pre- 
vailed as to the probable action of those forces. Above all, it fails to take 
into account the vital rights and interests of Japan in Manchuria, which 
are not confined to the Leased Territory and the railways, but involve 
mining and forestry, consular police and consular jurisdiction, residence 
and trade throughout the entire region. When these rights and interests 
are threatened, the measures for their protection may have to be extended 
throughout Manchuria. But never have Japanese military operations 
exceeded the bounds of necessity for self-protection. . . . (Considers the 
use of the boycott by China.) 

‘‘What appears to be a most curious statement is found in Part III of 
the report, which reads: 


‘Adoption of measures of self-defense does not exempt a State from 
complying with the provisions of Article 12 of the Covenant.’ 


‘‘As has already been observed by the Japanese Government, the right 
of self-defense is exercised upon the occasion of ‘an urgent (to quote 
Webster’s definition) and overwhelming necessity allowing no choice of 
means and no instant for deliberation.’ To require the observance, upon 
such occasion, of Article 12 of the Covenant, which stipulates that the 
right of self-defense may be exercised three months after the award by the 
arbitrators or the judicial decision or the report by the Council of the 
League has been made public, is to deny the right of self-defense itself.” 

(League of Nations, Official Journal, Special Supplement No. 112, pp. 


93-94.) 
86. China. Address by Dr. Lo Wen-Kan, Minister of Foreign Affairs 
of China, August 29, 1932. 


‘“‘Japan has pleaded self-defense for all her acts of aggression and she 
now argues that the exercise of the right of self-defense may extend beyond 
the territory of the power exercising that right and that the Kellogg-Briand 
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anti-war pact does not prohibit a signatory power from availing itself of 
that right at its own discretion, 

“Such pernicious argument reveals that attempt on the part of Japan to 
destroy the validity of the anti-war pact altogether. If it could be ac- 
cepted by the other sixty-one signatory powers as a correct interpretation 
of that epoch-making treaty, then the whole document would be a sham 
and nations which have renounced war as an instrument of national policy 
would seem to have reserved the right to fight an aggressive war in the 
territory of a neighboring power.” 

(League of Nations, Official Journal, Special Supplement No. 102, p. 37.) 


87. China. Comments of the Chinese Delegation on the statements 
made by the Japanese Representative on the Council on November 
21st and 23rd, 1932, and on the Observations of the Japanese 
Government on the Report of the Commission of Enquiry, Decem- 
ber 3, 1932. 

(Begins with quotation from the Report of the Commission of Enquiry, 

page 70.) 

“If the incident of September 18th was, according to the Japanese 
opinion, justifiable on the grounds of self-defense (which is clearly not the 
opinion of the Commission as well as of the Chinese Government), what 
about the subsequent military operations which have resulted in the mili- 
tary occupation of practically the whole of Manchuria? Here the answer 
in the ‘Observations’ is conveniently curt: 

‘The Japanese Government will not here enter into the numerous 


points of detail in which observations would have to be made. They 
are conscious of never having transgressed the due limits of the right 


of self-defense.’ 


“Tt is scarcely necessary to point out that the account given in the report 
of the Commission covering twelve full pages (71 to 83) is far more 
helpful to an understanding of the real purpose of the Japanese military 
operations which have taken place in all parts of Manchuria during the past 
fifteen months and which still continue today. 

“The Japanese Government, however, took great pains to labor the point 
that the fundamental principle underlying its military preparations before 
the occurrence of the September 18th incident and its military operations 
since then was the exercise of the full right of self-defense with the avowed 
object of protecting Japan's so-called ‘special position’ in Manchuria. In 
support of its contention the Japanese Government called attention to 
certain reservations made by some of the signatory Powers to the Kellogg- 
Briand Pact, and to the case of the Caroline as well as to the case of Nava- 
rino. It is therefore proposed to examine briefly the points thus raised in 
order to see how far these precedents could support the Japanese contention. 
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“It is true that, in the course of the negotiations for the conclusion of the 
Kellogg-Briand Pact, the French Government made four reservations 
thereto, one of them being that ‘each country should retain the right of 
legitimate defense.’ With reference to this reservation, Mr. Kellogg, 
American Secretary of State and co-author of the Pact, in a speech before 
the American International Law Association at Washington on April 
29th, 1928, made these significant remarks: 

‘If it (i.e., the nation invoking the right of self- defense) has a good 

case, the w orld will applaud and not condemn its action. . . 

‘It is not in the interest of peace that a treaty should stipulate a 


juristic conception of self-defense, since it is far too easy for the 
unscrupulous to mould events to accord with an agreed definition.’ 


‘In the report of the United States Senate Committee on Foreign Rela- 
tions, January 14th, 1929, it was stated that: 
‘The treaty in brief pledges the nations bound by the same not to 


resort to war in the settlement of their international controversies save 
in bona-fide self-defense. 


“Again, Mr. Stimson, American Secretary of State, in an address before 
the Council on Foreign Relations on August 8th, 1932, said: 

‘The limits of self-defense have been clearly defined by countless 
precedents. . . . A nation which sought to mask imperialistic 
policy under the guise of the defense of its nationals would soon be 
unmasked.’ 


‘“‘Apart from the fact that reservations made by one Power to a multi- 
lateral treaty which are not made a part thereof or an annex thereto are 
not binding on another signatory Power, it is clear from the above-quoted 
statements that a State which invokes and exercises the right of self- 
defense must have a good case of bona-fide self-defense, in the absence of 
which it would soon expose itself to the criticism of being an unscrupulous 
State endeavoring to mask its imperialistic policy under the guise of self- 
defense. Measured by this standard, and in view of the finding in the re- 
port (page 71) that ‘the military operations of the Japanese troops during 
this night . . . cannot be regarded as measures of legitimate self- 
defense,’ one can easily judge for oneself whether or not Japan has a good 
case of bona-fide self-defense. 

‘As regards the case of the Caroline, it need only be pointed out that it 
is hardly applicable to the present dispute between China and Japan. In 
that case, the invasion of American territorial waters by Canada appears 
to have been acquiesced in by the United States Government because 
they were satisfied that there was ‘a necessity of self-defense, instant, 
overwhelming, leaving no choice of means and no moment for deliberation.’ 
In the case of the September 18th incident, there clearly existed no neces 
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sity of self-defense of this description. Even supposing that the alleged 
railroad explosion actually occurred on the night of that day, it was stated 
in the report in unmistakable terms (page 71) that: 

‘ . . the damage, if any, to the railroad, did not in fact prevent 

the punctual arrival of the south-bound train from Changchung and 

was not in itself sufficient to justify military action.’ 

“In this connection, it may not be out of place to give a quotation from 
Professor Kisaburo Yokota, of the Tokio Imperial University, from his 
speech on October 15th, 1931. (Quotes.) 

‘Moreover, the salient features in the case of the Caroline were that the 
English force was withdrawn after having set adrift the steamer in question 
down the Falls of Niagara and that subsequently the British Government 
apologized for the violation of American territorial sovereignty. 

(Quotes comments on the case by Hall, International Law, 7th edition, 
pages 280 and 281, and states that these views are endorsed fully by Dr. 
Takahashi, International Law, 10th edition, page 535.) 

(As regards the case of Navarino, ‘there is no similarity between the case 
of Navarino and the September 18th incident, . . . ’’) 

“From the foregoing, it is clear that the statement in the Japanese 
‘Observations’ that ‘these (military) operations had no relation to anything 
but self-defense’ and that the Japanese Government ‘are conscious of never 
having transgressed the due limits of the right of self-defense’ is entirely 
misleading and cannot be justified in international law or in international 
practice.” 

(League of Nations, Official Journal, Special Supplement No. 111, pp. 
137-140.) 


X. STATEMENTS OF THE CHINESE GOVERNMENT INDICATING AN 
INTERPRETATION OF NON-RECOGNITION POLICIES OF THE 
UNITED STATES AND OF THE LEAGUE OF NATIONS 


88. Reply of the Chinese Government, dated January 12, 1932, to the 
Note of the United States, dated January 7, 1932. (Excerpt.) 

“With reference to the notification of Your Excellency’s Government 
that in this matter it does not recognize as legal any situation de facto, 
I have the honor to state that the Chinese Government has repeatedly 
lodged with the Japanese Government gravest protests against the various 
invasions and lawless acts perpetrated by the Japanese troops since Septem- 
ber 18th, 1931, and has made it known internationally that the Chinese 
Government accords them no recognition whatever. 

“With regard to the treaties or agreements referred to in the note under 
reply, I have the honor to state that the Chinese Government, basing its 
position on its sovereignty and independence and on the principle of terri- 
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torial and administrative integrity, has absolutely no intention of conclud- 
ing any treaties or agreements of the categories described.” 
(Department of State, Press Releases, January, 1932, p. 68.) 


89. Statement submitted by the Republic in compliance with para- 
graph 2 of Article 15 of the Covenant, February 22, 1932. 


‘“The Chinese Government understand this declaration (Council, Jan. 
uary 29, 1932, see Appendix No. 28, supra) to mean that the Members of 
the Council consider it would be a violation of the obligations of Members 
of the League under Article 20, paragraph 1, of the Covenant (see Appendix 
No. 5, supra), to recognize any treaty or agreement which violates Article 
10 or Article 1 of the Nine-Power Treaty, by impairing China’s sovereignty, 
independence, or territorial or administrative integrity, or which has been 
concluded by means incompatible with the Paris Pact.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 155.) 


90. Statement of the Chinese Delegate, Dr. Yen, before the Assembly 
of the League of Nations, March 3, 1932. 


“The American Government was thereupon constrained to declare 
(quotes the Note of January 7, 1932). 

“To this note, the Chinese Government immediately replied that, 
‘basing its position on its sovereignty and independence and on the prin- 
ciples of territorial and administrative integrity, it has absolutely no 
intention of concluding any treaties or agreements of the categories de- 
scribed’ in the American note. 

“The Council in its turn supported the Chinese and American point of 
view in the declaration read by the President on January 29th, 1932, in 
the name of all the Governments Members of the Council except the 
parties, 

“It (China) has joined the United States in declaring that any situation 
de facto brought about by means contrary to the Covenant, the Pact of 
Paris and the Nine-Power Treaty cannot gain legal recognition.” 

(League of Nations, Official Journal, Special Supplement No. 101, pp. 
29, 33-) 


gt. Statement of the Chinese Delegate (Dr. Yen), second plenary 
meeting of the Assembly, March 3, 1932. 

‘““Why did the twelve members of the Council in their appeal to Japan 
bring to her particular attention Article 10, if they did not consider that it 
applied?”’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 31.) 


92. Statement of the Chinese Delegate (Dr. Yen), before the Assembly 
of the League of Nations, March 8, 1932. 


[ 98 ] 





“Th 
in usin 
attenti 
more Ss 
will be 
ment € 

(Lea 


93- 


“My 
ciples ( 
oh 
to reco 
of the 
cover 1 
manipt 
puppet 
(Lea 


94. 


“Th 
view O 
of Sect 
Appens 
is incot 
nant h 
stitute 
tion of 
politice 
inces a 
taking 
tion, is 
Power 
as vali 

“Af 
pressec 
from a 
March 
ment i 
to put 
drawin 


clud- 


ara- 


Jan- 
rs of 
bers 
ndix 
ticle 
nty, 
2€€n 


wn 
on 


ibly 


lare | 


hat, 
rin- 

no 
t of 


the 


ion 
of 


Pp. 
ary 


an 
t it 


~ 


449 


“The other point of procedure—and I| am not sure whether one is justified 
in using that word in this connection—which has also been called to our 
attention is that, after the eventual adoption of a declaration, nothing 
more should be done at present. The contents of this declaration, I gather, 
will be similar to those of the Stimson Note sent by the American Govern- 
ment on January &th to the Chinese and Japanese Governments.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 78.) 


Letter, dated March 12, 1932, from the Chinese Delegation to the 
President of the Assembly. 

“My Government desires to refer in particular to three of these prin- 
ciples (contained in the Assembly resolution of March 11, 1932): 

“That it is incumbent upon the members of the League of Nations not 
to recognize any situation, etc., brought about contrary to the Covenant 
of the League or the Pact of Paris. The word ‘situation’ must, of course, 
cover the present state of things created in Manchuria through Japanese 
manipulation, instigation and military support,—in particular to the 
puppet government in Manchuria.” 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 213.) 


93- 


94. Letter, dated April 13, 1932, from the Chinese Delegation to the 
Secretary-General of the League of Nations. 

“The Chinese Government has no doubt that the Assembly shares the 
view of the United States Government that has just been quoted (Letter 
of Secretary of State Stimson to Senator Borah, February 23, 1932, see 
Appendix No. 13), and will not hesitate to state that the present situation 
is incompatible with the Covenant and would not have arisen if the Cove- 
nant had been observed. Such a statement would merely, indeed, con- 
stitute an application of the principles enunciated in the Assembly resolu- 
tion of March 11th, making it perfectly clear that any change in the 
political, administrative or fiscal relations between China’s eastern prov- 
inces and the rest of China effected or maintained by foreign support or 
taking place on Chinese territory, which is under foreign military occupa- 
tion, is contrary to Article 10 of the Covenant and Article I of the Nine- 
Power Treaty, and so cannot be recognized by any member of the League 
as valid or effectual. 

“A further unavoidable conclusion from adopting the view already ex- 
pressed by the United States, as to the nature of the present situation and 
from applying the principles contained in the Assembly resolution of 
March 11th, is that the appearance of a so-called ‘independent’ govern- 
ment in the occupied territory in no way releases Japan from her obligation 
to put an end to a situation incompatible with the Covenant by with- 
drawing her troops. Nor does it release the other members of the League 
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from their obligation under Article 10 of the Covenant to preserve China 
territorial integrity and political independence against external aggression,” 

(League of Nations, Official Journal, Special Supplement No. 19, 
pp. 291-292.) 


95. Communication, dated April 21, 1932; from the Chinese Delegatig, 
to the Secretary-General of the League of Nations. 






“It is thus clear that, from the beginning, China has advised the Leagy, 
and by so doing has given notice to the world, that she will not be satisfie 
with any outcome of the situations created in Manchuria by the actsq 
Japan since September 18th, 1931, which brings into existence a situation 
that departs in any substantial manner from that which existed prior 
that date; and that she conceives that, in pursuance of the obligation 
created by the Covenant of the League of Nations, it is incumbent upo 
the League to use, to the fullest extent necessary, its authority to prevent 
such a changed political situation from being created, or, if created de fach 
from being recognized by the League or by its members as of a de jun 
character. Indeed, if brought into a de facto existence, in violation of th 
Covenant of the League (not to speak of the Washington Nine-Powe 
Treaty or the Paris Peace Pact), it is the contention of the Chinese Gover 
ment that the League should use its authority to break down that de fad 
situation in order that the political order existing prior to September 18th 
may be re-established. 

“The Chinese Government notes with satisfaction the official statement 
of the United States Government of January 7th, 1932 (quotation follows) 

““The Chinese Government also notes with satisfaction that all the 
Members of the League of Nations have, by the unanimously adoptei 
Assembly Resolution of March 11th, 1932, placed themselves upon sub 
stantially the same ground as the United States. (Quotation follows.) 

“Tt is clear, then, that both the United States of America and all th 
Members of the League of Nations have committed themselves to the 
proposition that any change in the political status of Manchuria brought 
about by means that are in violation, in the one case, of treaties to which 
the United States is a party, and, in the other case, of provisions of the 
Covenant of the League of Nations, will not, and properly cannot, k 
effective to bring about a situation which can claim to be of a de jut 
character, or even of such de facto character as to entitle it to recognitio 
of any sort by other Powers.” 

(League of Nations, Special Supplement No. 101, pp. 262-263.) 







96. Letter, dated September 17, 1932, from the Chinese Delegation t0 
the President of the Assembly, relating to the formal recognitio 
by the Japanese Government of ‘“‘ Manchukuo.” 
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China\ “The attitude to which both the Members of the League and the United 
ssion.— States of America have committed themselves towards Japan’s action has 
O. 10,f been authoritatively expounded by the United States Secretary of State 
on August 8th. The following passage may be quoted: 
‘When, in spite of these efforts, Japan had occupied all of Man- 
egation churia, the American Government formally notified both that country 


and China on January 7th, 1932, that it would not recognize any 
situation, treaty or agreement which might be brought about by 


Cague means contrary to the Covenant and obligations of the Pact of Paris. 
at isfied (Note: The Chinese Government quotes “ Covenant” whereas Secre- 
acts tary of State Stimson employed the term “covenants and obligations 


of the Pact of Paris.””) Subsequently, on March 11th, this action of 


tuation : ; 

. I the American Government was endorsed by the Assembly of the 
wee ny League of Nations, at a meeting in which fifty nations were rep- 
Za tions resented.’ ”’ 


a (League of Nations, Official Journal, Special Supplement No. 111, p. 84.) 
vent 


e fach 97. Statement of the Chinese Delegate (Dr. Yen), before the ninth 
de jun plenary meeting of the Assembly, December 6, 1932. 

of the “On behalf of the Chinese Government, may I therefore submit the 
Powe} following requests: 

oven-/  “(3) That the Special Assembly, pending the dissolution of the so-called 


é fac} +~Manchukuo Government and recalling its own resolution of March 11th 
r 18th} 1932, wherein it pledged itself not to recognize any situation, treaty or 

agreement which may be brought about by meanscontrary to the Covenant 
ementf of the League of Nations or to the Pact of Paris, declare that it will not 
llows,}- recognize the said ‘Manchukuo Government’ and will not enter into any 
Il th} relations therewith; o 
lopted | (League of Nations, Official Journal, Special Supplement No. 111, p. 27.) 
n sub. | 

' XI. STATEMENTS OF THE JAPANESE GOVERNMENT INDICATING AN 

i the ATTITUDE IN REGARD TO NON-RECOGNITION POLICIES OF THE 
to the UNITED STATES AND OF THE LEAGUE OF NATIONS 
ought 
which 
a 


98. Reply of the Japanese Government, dated January 16, 1932, to 
the Note of the United States, dated January 7, 1932. 

“The Government of Japan was well aware that the Government of the 
United States could always be relied on to do everything in their power to 
support Japan’s efforts to secure the full and complete fulfillment in every 
detail of the treaties of Washington and the Kellogg Treaty for the out- 
lawry of war. They are glad to receive this additional assurance of the 
fact. 

“They take note of the statement by the Government of the United 
States that the latter cannot admit the legality of matters which might 
impair the treaty rights of the United States or its citizens or which might 
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be brought about by means contrary to the Treaty of August 27th, 192 
It might be the subject of an academic doubt whether in a given case the 
impropriety of means necessarily and always avoids the ends secured, but 
as Japan has no intention of adopting improper means, that question dog 
not practically arise.” 

(Department of State, Press Releases, January, 1932, pp. 68-69. Leagy 
of Nations, Official Journal, Special Supplement No. 101, pp. 155-156.) 


99. Reply of the Japanese Government, dated February 23, 1932, to 
the appeal of twelve Members of the Council, dated Februar 
16, 1932. 

‘“‘As Japan does not . . . contemplate any attack on territorial in. 
tegrity or independence of a Member of the League of Nations, it is 
superfluous to say that the bearing of the observation that attacks of such 
a character made in defiance of Article 10 of the Covenant cannot bh 
recognized as valid and effective is notably obscure to the Japanese Goy. 
ernment. They take this occasion of once more firmly and emphatically 
declaring that Japan entertains no territorial or political ambitions what 
soever in China.” 

(League of Nations, Official Journal, March, 1932 (Part I), p. 385.) 


100. Statement of the Japanese Delegate (M. Sato), before the seventh 
meeting of the General Commission of the Assembly, March 1, 
1932. 

“‘T have just received instructions from my Government, and, now that 
the General Commission is about to reach a decision with regard to the draft 
resolution (adopted as Assembly resolution, March 11, 1932), I wish briefly 
to explain the Japanese Government’s attitude and the reasons for the 
Japanese delegation’s vote. 

‘‘The Japanese Government is entirely in agreement with the funds 
mental principles set forth in the resolution, and, as it has stated on many 
occasions, its conduct will be guided by those principles. " 

(League of Nations, Oficial Journal, Special Supplement No. 101, p. 86.) 


XII. APPLICATION OF THE NON-RECOGNITION POLICY OF THE LEAGUE 
or NATIONS 
A. Application to the Sino-Japanese dispute. 
101. Report of the Commission of Enquiry (Lytton Commission), 
(Excerpts.) Signed September 4, 1932, at Peiping. 
Conclusions on self-defense. 


‘‘Tense feeling undoubtedly existed between the Japanese and Chines 
military forces. The Japanese, as was explained to the Commission in 
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evidence, had a carefully prepared plan to meet the case of possible hostili- 
ties between themselves and the Chinese. On the night of September 
18th-19th, this plan was put into operation with swiftness and precision. 
The Chinese, in accordance with the instructions referred to on page 69, 
had no plan of attacking the Japanese troops, or of endangering the lives 
or property of Japanese nationals at this particular time or place. They 
made no concerted or authorized attack on the Japanese forces and were 
surprised by the Japanese attack and subsequent operations. An explosion 
undoubtedly occurred on or near the railroad between 10 and 10:30 p. m. 
on September 18th, but the damage, if any, to the railroad did not in fact 
prevent the punctual arrival of the south-bound train from Changchun, 
and was not in itself sufficient to justify military action. The military 
operations of the Japanese troops during this night, which have been 
described above, cannot be regarded as measures of legitimate self-defense. 
In saying this, the Commission does not exclude the hypothesis that the 
oficers on the spot may have thought they were acting in self-defense.” 


Conclusions on spontaneity of the independence movement in Man- 
churia. 

“Since September 18th, 1931, the activities of the Japanese military 
authorities, in civil as well as in military matters, were marked by essen- 
tially political considerations. The progressive military occupation of the 
Three Eastern Provinces removed in succession from the control of the 
Chinese authorities the towns of Tsitsihar, Chinchow and Harbin, finally 
all the important towns of Manchuria; and following each occupation, the 
civil administration was re-organized. It is clear that the Independence 
Movement, which had never been heard of in Manchuria before September, 
1931, was only made possible by the presence of the Japanese troops. 

“A group of Japanese civil and military officials, both active and retired, 
who were in close touch with the new political movement in Japan to which 
reference was made in Chapter IV, conceived, organized and carried 
through this movement, as a solution to the situation in Manchuria as it 
existed after the events of September 18th. 

“With this object, they made use of the names and actions of certain 
Chinese individuals, and took advantage of certain minorities among the 
inhabitants, who had grievances against the former administration. 

“It is also clear that the Japanese General Staff realized from the start, 
or at least in a short time, the use which could be made of such an autonomy 
movement. In consequence, they provided assistance and gave direction 
to the organizers of the movement. The evidence received from all sources 
has satisfied the Commission that, while there were a number of factors 
which contributed to the creation of ‘Manchukuo,’ the two which, in 
combination, were most effective, and without which, in our judgment, 
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the new State could not have been formed, were the presence of Japanese 
troops and the activities of Japanese officials, both civil and military, 

‘For this reason, the present régime cannot be considered to have been 
called into existence by a genuine and spontaneous independence move. 
ment.” 

Conclusions regarding recognition of Manchukuo. 

‘‘From what we have said in the two preceding chapters, the mainte. 
nance and recognition of the present régime in Manchuria would be equally 
unsatisfactory. Such a solution does not appeal to us compatible with the 
fundamental principles of existing international obligations, nor with the 
good understanding between the two countries upon which peace in the 
Far East depends.” 

(Series of League of Nations Publications VII. Political, 1932. VII. 12, 
Official No. C.663.M.320.1932.VII. Pages 71, 97,128. Verbatim reprint, 
Department of State, Publication No. 378.) 


102. Report provided for in Article 15, paragraph 4, of the Covenant, 
submitted by the Committee of Nineteen on February 15, 1993, 
and adopted by the Assembly on February 24, 1933. (Excerpts) 

Part Til. -9 

‘Without excluding the possibility that, on the night of September 
18th-19th, 1931, the Japanese officers on the spot may have believed that 
they were acting in self-defense, the Assembly cannot regard as measures 
of self-defense the military operations carried out on that night by the 
Japanese troops at Mukden and other places in Manchuria. Nor can the 
military measures of Japan as a whole, developed in the course of the 
dispute, be regarded as a measure of self-defense. Moreover, the adoption 
of measures of self-defense does not exempt a State from complying with 
the provisions of Article 12 of the Covenant. 

Part III. to. 

‘Since September 18th, 1931, the activities of the Japanese military 
authorities, in civil as well as in military matters, have been marked by 
essentially political considerations. The progressive military occupation 
of the Three Eastern Provinces removed in succession all the important 
towns in Manchuria from the control of the Chinese authorities, and, fol- 
lowing each occupation, the civil administration was re-organized. A group 
of Japanese civil and military officials conceived, organized and carried 
through the Manchurian independence movement as a solution to the 
situation in Manchuria as it existed after the events of September 18th, and, 
with this object, made use of the names and actions of certain Chinese 
individuals and took advantage of certain minorities and native com- 
munities that had grievances against the Chinese administration. This 
movement, which rapidly received assistance and direction from the 
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Japanese General Staff, could only be carried through owing to the presence 
of the Japanese troops. It cannot be considered as a spontaneous and 
genuine independence movement. 

Part IV. Section III. 

“In view of the special circumstances of the case, the recommendations 
made do not provide for a mere return to the status quo existing before 
September, 1931. They likewise exclude the maintenance and recognition 
of the existing régime in Manchuria, such maintenance and recognition 
being incompatible with the fundamental principles of existing interna- 
tional obligations and with the good understanding between the countries 
on which peace in the Far East depends. 

“It follows that, in adopting the present report, the Members of the 
League intend to abstain, particularly as regards the existing régime in 
Manchuria, from any act which might prejudice or delay the carrying 
out of the recommendations of the said report. They will continue not to 
recognize this régime either de jure or de facto. They intend to abstain from 
taking any isolated action with regard to the situation in Manchuria and 
to continue to concert their action among themselves as well as with the 
interested States not Members of the League. . . . ” 

(League of Nations, Official Journal, Special Supplement No. 112, 


pp. 72, 76.) 


103. Recommendations of the Advisory Committee of the League of 
Nations, addressed to all Governments on June 7, 1933. 


“By its resolution of February 24th, 1933, the Assembly appointed an 
Advisory Committee to follow the situation in the Far East, to assist the 
Assembly in performing its duties under Article 3, paragraph 3, of the Cove- 
nant, and, with the same objects, to aid the Members of the League in 
concerting their action and their attitude among themselves and with the 
non-Member States. 

“The Advisory Committee noted that according to Part IV, Section III, 
of the report adopted by the Assembly on February 24th (then quotes 
‘the Members of the League intend to abstain,’ etc., see Appendix No. 102, 
supra.) 

“The Advisory Committee has thought it expedient to enquire into the 
question of the consequences that might be involved for Governments by 
the non-recognition of the existing régime in Manchuria. It calls the atten- 
tion of Members of the League to the desirability of the measures described 
below being taken by each of them so far as it is concerned. It desires to 
add that in its capacity of an advisory body it remains at the disposal of 
Members of the League for the examination of any question, within the 
scope of its terms of reference, which they may request it to study with a 
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view to giving them its opinion and proposing concerted action to the 
Governments. 

‘The problems that the Advisory Committee has so far investigated are 
the following: question of the participation of the present Government of 
Manchuria in international conventions; postal services and stamps; 
question of the international non-recognition of the currency of ‘Man- 
chukuo’; problems that may be raised by the acceptance by foreigners of 
concessions or appointments in Manchuria; question of passports; position 
of Consuls; application of the import and export certificate system under 
the Geneva Opium Convention (1925) and the Limitation Convention 
( 1931). 

“1t. It is clear that in deciding to continue not to recognize either 
de jure or de facto the existing régime in Manchuria, the Members of the 
League of Nations had in view that, should ‘Manchukuo’ manifest its 
intention of acceding to certain general international conventions, they 
would take all steps in their power to prevent such accession. Some of 
these conventions have created international unions or bureaux, participa- 
tion in which is only possible by way of accession to the Convention by 
which they were created. 

‘‘The Committee has examined the various general international con- 
ventions in order to ascertain by what procedure the Members of the 
League could take steps in conformity with the Assembly’s recommenda- 
tion, in the event of ‘Manchukuo’ signifying a desire to accede to such 
Conventions. From this point of view these conventions may be classified 
as follows: 

‘‘a) Closed Conventions, under which the Parties have to be con- 
sulted as to the admission of new members. In such cases the Members 
of the League will act in conformity with Assembly’s recommendation by 
refusing to agree to the admission of ‘Manchukuo.’ 

‘“‘b) Open Conventions. These conventions provide that States shall 
be allowed to accede by unilateral act. In view of the special case of 
‘Manchukuo’ and the attitude adopted by the Members of the League 
towards that régime, the Advisory Committee has decided to propose that 
the States with which acts of accession are deposited should previously 
consult the contracting parties to the Convention in question, should the 
‘Manchukuo Government’ express a desire to accede thereto. Should they 
be so consulted in regard to one or more of these conventions by the State 
with which an act of accession is deposited, those of the Members of the 
League who are contracting Parties to the Convention would have an 
opportunity to give, in conformity with the Assembly’s recommendation, 
a negative opinion as to the acceptance of the accession of ‘Manchukuo,’ 
and the result of the consultation would enable the States with which the 
acts of accession are deposited to rely in their reply to the applicant, 
upon the opinion of the other Contracting States. 
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“In respect more particularly of the conventions mentioned hereinafter, 
the Governments that might have occasion thus to consult the other Con- 
tracting States are those of Belgium, Spain, France, Italy, the Netherlands 
and Switzerland. 


“Belgium: 


“Spain: 


“France: 


“Italy: 


“ Netherlands: 


“Switzerland: 


Convention of December 31st, 1913, for the constitution of 
an International Bureau of Commercial Statistics. 
Convention of March 15th, 1886, for the International 
Exchange of Official Documents and of Scientific and Lit- 
erary Publications. 

Convention of July 5th, 1890, establishing an International 
Union for the Publication of Customs Tariffs. 


International Convention on Telecommunications, Madrid, 
December 9th, 1932, establishing the International Union 
for Telecommunications. 


Convention on the Regulation of Aerial Navigation, Paris, 
October 13th, 1919 (Article 41). 

Convention concerning International Exhibitions, Paris, 
November 22nd, 1928. 

Agreement for the Constitution of an International Office 
for dealing with Contagious Diseases of Animals, Paris, 
January 25th, 1924. 

Convention for the Constitution of an International Office 
of Chemistry, October 29th, 1927. 

Metric Convention, signed May 20th, 1875, revised 1921, 
respecting the Constitution of an International Office of 
Weights and Measures. 

Sanitary Convention, opened for signature at Paris, on 
June 26th, 1926. 


International Agreement respecting the Constitution of an 
International Office of Public Health, Rome, December 
gth, 1907. 

Convention signed at the Second Hague Conference (1907). 
International Opium Convention, signed at The Hague on 
January 23rd, 1912. 

International Sanitary Convention for Air Navigation, 
1933- 


Convention regarding Industrial Property (establishing 
the International Office of the Union for the Protection of 
Industrial Property; first convention concluded 1883, 
revised 1925). 
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Convention for the Constitution of an International Union 
for the Protection of Literary and Artistic Works (first 
convention concluded September 9th, 1886, revised 1928), 
Universal Postal Convention (latest revised text, London 
June 28th, 1929). 

Geneva Convention for the amelioration of the condition 
of the wounded and sick in armies in the field (Red Cross 
Convention), signed at Geneva on July 27th, 1929. 
Convention relating to the treatment of Prisoners of War, 


‘In regard to the Treaty for the Renunciation of War (Pact of Paris), 
the Government of the United States of America might be looked upon as 
occupying a position similar to that of the Governments of those States 
Members of the League with which conventions have been deposited. 

“‘c) Conventions concluded under the auspices of the League of 
Nations. As the majority of the conventions concluded under the auspices 
of the League are open for subsequent accession in accordance with deci- 
sions taken by the Council of the League alone, no action on the part of 
the States parties to those conventions is called for. 

‘‘ As regards such of these conventions as are open, the Secretary-General 
of the League could not receive any accession from ‘Manchukuo,’ and in 
the case of the Conventions for the Supervision of the Trade in Arms and 
Ammunition and the Prohibition of the Use of Asphyxiating Gases, the 
French Government has been requested to refer if necessary to the States 
parties to those conventions. 

‘“‘Certain conventions, such as the Hague Convention for the Pacific 
Settlement of International Disputes and the Protocol of Signature con- 
cerning the Statute of the Permanent Court of International Justice 
contain accession clauses having the same effect as an automatic exclusion 
of ‘Manchukuo,’ As in the case of the conventions open to accession in 
accordance with decisions taken by the Council of the League, no action 
on the part of the Contracting Parties to these Conventions is called for. 

“The Advisory Committee has also examined the statutes of certain 
international commissions and associations not set up under international 
conventions. It considers that inasmuch as these bodies are not set up 
under the provisions of an international convention, there can be no ques- 
tion of drawing conclusions regarding the de jure recognition of a State from 
the admission to or participation in these commissions or associations of a 
delegate of any public authority whatever. Moreover, no conclusion 
regarding a de facto recognition can be drawn from the admission to or 
participation in these bodies of a delegate appointed by a public authority, 
if these bodies also include delegations of administrations or private asso- 
ciations. It is, however, desirable even in this latter case that the States 
Members of the League represented in these organizations should take all 
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steps in their power to avoid the participation of representatives of ‘Man- 
chukuo.’ 

“II, With regard to postal services, the Chinese Government intimated 
on July 24th, 1932, that in virtue of Article 27 of the Universal Postal 
Convention, it had requested the Universal Postal Union to notify all 
Member States as follows: 


1. That all postal service in Manchuria has been temporarily 
suspended; 

2. That all mails destined for Europe and America will hence- 
forth be forwarded respectively via the Suez Canal and the Pacific 
Ocean. The Chinese Government requests that all post offices of 
the Member States will do the same with their mails destined for 


China; 

. That all stamps issued by the puppet government will be in- 
valid. All mail matter or parcels bearing these illegal stamps will be 
charged postage due. 

“Apart from this communication from the Chinese Government, the 
Advisory Committee thinks it will suffice to remind the Members of the 
League that ‘Manchukuo’ is not a member of the Universal Postal Union, 
and of the measures proposed above, should the question of its accession to 
the Universal Postal Convention arise. 

“III. After considering the currency question, the Advisory Com- 
mittee has arrived at the conclusion that a domestic currency is created 
by a domestic law, and is actually utilized in the same way as any other 
object of value that is bought or sold in the international market. The 
Committee thinks it inexpedient to propose that Governments should pass 
legislation prohibiting transactions in ‘Manchukuo’ currency, but it desires 
to call the attention of countries which have an official foreign exchange 
market to the desirability of taking any useful measures in order not to 
admit official quotations in ‘Manchukuo’ currency. 

“IV. While recognizing that the report adopted by the Assembly under 
Article 15, Paragraph 4, of the Covenant does not prohibit nationals of 
States Members of the League from entering into contractual relations with 
anyone in Manchuria, nor from accepting concessions or appointments 
from the authorities established there, the Committee feels that it rests 
with each of the Members of the League to call the attention of its nationals 
to the special risks attendant upon the acceptance of concessions or appoint- 
ments in Manchuria. In this sense a Government might urge the difficulty 
it might experience in protecting such nationals, in view of the position 
created by the Assembly’s report, and also the probable attitude of the 
Chinese authorities with regard to the validity of such concessions or 
appointments obtained in the present circumstances from the authorities 
established in Manchuria. 

“V. Inthe Committee’s opinion a Government which did not recognize 
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the existing régime in Manchuria either de jure or de facto could not regard 
as a passport a document issued by authorities dependent on the ‘Man. 
chukuo Government,’ and could not, therefore, allow any of its own agents 
to visa such a document. On the other hand, there is no reason why an 
inhabitant of the territory subject to the ‘Manchukuo’ authorities who is 
desirous of proceeding abroad should not receive an identity-document or 
a laissez-passer from the consul of the country which he wishes to visit, 
The same procedure might be adopted as regards countries of transit, 
unless the authorities of the countries of transit were willing—as in fact 
they probably would be—to visa the identity-document or laissez-passer 
issued by the authorities of the country of destination. The consul would 
have to make sure of the identity of the applicant, and there would be no 
reason why he should not, for this purpose, utilize the documents issued 
by the ‘Manchukuo’ authorities and called by the latter passports, /aissez- 
passer, etc. 

‘The above considerations, which apply to ordinary passports, apply 
with even greater force to diplomatic passports or diplomatic visas on 
diplomatic or ordinary passports. 

“VI. The Committee considers that States Members of the League of 
Nations can, without infringing the report adopted by the Assembly, make 
provision, if necessary, for replacing their consuls in Manchuria. The 
despatch of consuls under the circumstances does not imply recognition 
of ‘Manchukuo,’ as those agents are appointed for the purpose of keeping 
their Governments informed and protecting their nationals. Moreover, 
it is in conformity with the Assembly’s recommendations that Govern- 
ments should remind their consuls that so far as possible, particularly in 
such contacts as their duties may lead them to make for that purpose, 
they should do nothing which could be interpreted expressly or by implica- 
tion as a declaration that they regard the authorities established in Man- 
churia as the proper Government of the country. 

““Every Government may, when appointing its consuls in Manchuria, 
be guided by its special juridical situation as regards China, and, if neces- 
sary, by the precedents followed in certain parts of China such as Canton, 
the authorities of which have not, at certain times, recognized the authority 
of the Central Governments. 

“VII. With reference to the Geneva Opium Convention of 1925, 
Chapter V, the Committee recommends to Members of the League and to 
interested States non-Members that applications for the export to ‘Man- 
chukuo’ territory of opium or other dangerous drugs should not be granted 
unless the applicant produces an import certificate in accordance with the 
Convention of such a nature as to satisfy the Government to which applica- 
tion is made that the goods in question are not to be imported into ‘Man- 
chukuo’ territory for a purpose which is contrary to the Convention. A 
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copy of the export authorization should accompany the consignment, but 
Governments should refrain from forwarding a second copy of the export 
authorization to ‘Manchukuo,’ since such action might be interpreted as 
a de facto recognition of ‘Manchukuo.’ ” 

(League of Nations. C.L.117.1933.VII. Annex, pp. I-9.) 


B. Application to the Dispute between Colombia and Peru regarding 
Leticia. 


104. Report provided for in Article 15, Paragraph 4, of the Covenant. 
Adopted by the Council of the League of Nations, March 18, 1933. 
(Excerpt. ) 


“II, Recommendations which the Council deems just and proper in 
regard to the dispute. 

“The Council recalls that, at its meeting of March 11, 1932, the Assembly 
of the League of Nations declared that it is incumbent upon the Members 
of the League of Nations not to recognize any situation, treaty or agreement 
which may be brought about by means contrary to the Covenant of the 
League of Nations or to the Pact of Paris. ” 

(League of Nations. Document C.194.M.91.1933.VII.3.) 


XIII. DocumMENTs ILLUSTRATING THE ORIGINS OF THE PoLicy oF Non- 
RECOGNITION OF THE AMERICAN REPUBLICS 


105. Recommendation of the International American Conference, 
April 18, 1890, adopted by Delegates of: Bolivia, Brazil, Argen- 
tina, Colombia, Costa Rica, Ecuador, Guatemala, Haiti, Hon- 
duras, Mexico, Nicaragua, Paraguay, Peru, Salvador, Venezuela 
and the United States. Chile abstained from voting. 


“First. That the principle of conquest shall not, during the continuance 
of the treaty of arbitration, be recognized as admissible under American 
public law. 

“Second. That all cessions of territory made during the continuance 
of the treaty of arbitration shall be void if made under threats of war or 
in the presence of an armed force. 

“Third. Any nation from which such cessions shall be exacted may 
demand that the validity of the cession so made shall be submitted to 
arbitration. 

“Fourth. Any renunciation of the right to arbitration, made under the 
conditions named in the second section, shall be null and void.” 

(International American Conference, Reports of Committees and Discus- 
sions Thereon, Vol. II, pp. 1123-1148. Senate Ex. Doc. 232, Part 2. 51st 
Congress, Ist session.) 
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106. The American Institute of International Law, Project No. 30. 

““ Conquest 

“The American Republics . . . animated by the desire of preserving 
the peace and prosperity of the continent, for which it is indispensable that 
their mutual relations be based upon principles of justice and upon respect 
for law, solemnly declare as a fundamental concept of American interna- 
tional law, that, without criticizing territorial acquisitions effected in the 
past, and without reference to existing controversies— 

‘“‘In the future territorial acquisitions obtained by means of war or 
under the menace of war or in presence of an armed force, to the 
detriment of any American Republic, shall not be lawful; and that 

“Consequently territorial acquisitions effected in the future by 
these means can not be invoked as conferring title; and that 


‘‘Those obtained in the future by such means shall be considered 
null in fact and in law.” 


(20 American Journal of International Law, Special Supplement (October, 
1926), p. 384.) 

107. Resolution of the Sixth Conference of American States (1928): 

‘Resolves: 

‘“‘t, Allaggression is considered illicit and as such is declared prohibited, 

‘‘2. The American States will employ all pacific means to settle con- 
flicts which may arise between them.”’ 

(Sixth International Conference of American States, Final Act, p. 179.) 


108. Discussion of the principle of non-intervention, Sixth Conference 
of American States, Havana (1928). 
An analysis, with citation to official documents, is given in: 
Foreign Policy Association, Information Service, Volume IV, No. 4 
(April 27, 1928). 


109. Bolivia. Delegate to the Assembly of the League of Nations, 
March 8, 1932. 

“The delegates of Colombia, Mexico, Uruguay and Salvador have 
generously, forcefully and enthusiastically reminded us of the principles 
which Latin America has always been the first to champion. Formerly, 
these principles existed only in the universal conscience. They are now 
embodied in the Covenant.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 77.) 


110. Colombia. Delegate to the Assembly, March 5, 1932. 


‘The four points formulated on December 1oth by M. Gonzalez Prada, 
representative of Peru on the Council, define the scope of the principles 
which are in question. For my part, I beg to submit them here for the 
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consideration of my colleagues, in the hope that they may be adopted by 
all for the purpose of safeguarding the rights of weaker nations, the respect 
for which undoubtedly enhances the rights of powerful States.” (See 
Appendix No. 114.) 

(League of Nations, Official Journal, Special Supplement No. 101, p. 48.) 


111. Haiti. Delegate to the Assembly, March 8, 1932. 

“We associate ourselves still more categorically and enthusiastically with 
the declaration of the Colombian delegate, M. Restrepo; and, like him, we 
ask the General Commission to recommend the Special Assembly to embody 
in the judgments and resolutions which it will ultimately pass with regard 
to the dispute brought before it the following four points which were 
formulated by M. Gonzalez-Prada, the Peruvian representative on the 
Council, on December roth:”’ 

(League of Nations, Official Journal, Special Supplement No. 101, p. 73.) 


112. Mexico. Delegate to the Assembly, March 5, 1932. 

“Respect for State sovereignty, the inviolability of State territory, the 
refusal to condone anything in the nature of armed intervention—whatever 
name is given to it by legal, diplomatic and political artifice—are essential 
principles for the life of all nations.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 48.) 


113. Panama. Delegate to the Assembly, March 7, 1932. 

“The principle of non-intervention, without, however, affecting the 
intervention of the League between States Members signatories of the 
Covenant, or interventions defined by treaties inter partes. 

“The principle of the territorial sovereignty of the State as a limit or 
barrier imposed on the exercise of the right of nations to protect their 
nationals in other countries.” 

(League of Nations, Official Journal, Special Supplement No. rot, p. 67.) 


114. Peru. Delegate to the Council, December 10, 1931. 


“(1) No State has the right to effect the military occupation of the 
territory of another in order to ensure the execution of certain treaties; 

(2) No State is entitled to oblige another—having invaded its territory 
—to enter upon direct negotiations on the bearing and legal value of treaties 
previously existing between the two States; 

(3) The exercise of the right possessed by each State to ensure the pro- 
tection of the lives and property of its nationals must be limited by respect 
for the sovereignty of the other State: no State being entitled, in order to 
provide such protection, to authorize its military forces to penetrate into 
the territory of the other for the purpose of carrying out police operations; 

(4) The fact that a State has certain rights, claims, economic conces- 
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sions, etc., in regard to another State does not entitle the former to effect 
the military occupation of the territory or to seize the property of the 
debtor State. Any recovery of debts by compulsion is illicit, in accordance 
with the principles accepted by the Second Conference (The Hague, 1907), 
“These points . . . clearly express the principles of international law 
and the clauses of our fundamental Covenant.” 
(League of Nations, Official Journal, Special Supplement No. 101, p. 48.) 


115. Salvador. Delegate to the Assembly, March 8, 1932. 


‘Respect for treaties, without which international life is impossible; 

“Inviolability of a State’s territory, and, as a logical corollary, a declara- 
tion of the principle of non-intervention, whether for the recovery of debts 
or for the protection of the lives and interests of nationals of the invading 
country, or for any other reason—except, of course, in the case of interven- 
tion recognized by the Covenant; 

‘‘ Absolute prohibition of States taking the execution of justice into their 
own hands.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 71.) 


116. Uruguay. Delegate to the Assembly, March 5, 1932. 


‘‘T am not now expressing an improvised opinion. This morning you 
heard the competent representatives of two American nations, Mexico 
and Colombia, declare forcefully and courageously that the sovereignty 
of the nations must not be restricted as regards their territorial jurisdiction. 
I want, on behalf of a small country in South America, to proclaim that it 
supports the same principles. I am sure all the States on the other side of 
the Atlantic will support my contention.” 

(League of Nations, Official Journal, Special Supplement No. 101, p. 57.) 


117. Report of the Committee of the Council (on Leticia dispute be- 
tween Colombia and Peru), adopted by the Council on March 1, 
1933. 

‘‘The Committee wishes to recall to the parties the statements made by 
the Peruvian delegate at the Council meeting of December 10, 1931, when 
he said that: (quotes, see Appendix No. 114, supra.) 

“The Committee agreed that the Peruvian Government should apply 
these principles in. the case at issue.”’ 

(League of Nations. Document C.158.M.78.1933.VII.) 

XIV. The Policy of Non-Recognition of the American Republics (August 
3, 1932) and Applications Thereof. 


118. Declaration of Principles, addressed to the Governments of Bolivia 
and Paraguay, by the Representatives of Nineteen American 
Republics: the United States of America, Colombia, Uruguay, 
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Cuba, Mexico, Peru, Brazil, Argentina, Chile, Guatemala, Vene- 
zuela, Haiti, Dominican Republic, Honduras, Ecuador, Panama, 
Nicaragua, Costa Rica and El Salvador (listed in order of sig- 
nature). 


“The representatives of all the American Republics, meeting in Washing- 
ton, the seat of the Neutral Commission, having been duly authorized by 
their respective Governments, have the honor to make the following 
declaration to the Governments of Bolivia and Paraguay: 

‘Respect for law is a tradition among the American nations, who are 
opposed to force and renounce it both for the solution of their controversies 
and as an instrument of national policy in their reciprocal relations. They 
have long been the proponents of the doctrine that the arrangement of all 
disputes and conflicts of whatever nature or origin that may arise between 
them can only be sought by peaceful means (por medios pacificos). The 
history of the American nations shows that all their boundary and terri- 
torial controversies have been arranged by such means. Therefore, the 
nations of America declare that the Chaco dispute is suceptible of a peace- 
ful solution, and they earnestly request Bolivia and Paraguay to submit 
immediately the solution of this controversy to an arrangement by arbitra- 
tion or by such other peaceful means as may be acceptable to both.’ 

“*As regards the responsibilities which may arise from the various en- 
counters which have occurred from June 15 to date, they consider that the 
countries in conflict should present to the Neutral Commission all the docu- 
mentation which they may consider pertinent, and which will be examined 
by it. They do not doubt that the country which this investigation shows 
to be the aggressor will desire to give satisfaction to the one attacked, thus 
eliminating all misunderstanding between them. 

“They furthermore invite the Governments of Bolivia and Paraguay to 
make a solemn declaration to the effect that they will stop the movements 
of troops in the disputed territory which should clear up the atmosphere 
and make easy the road to the solution of good understanding, which Amer- 
ica hopes for in the name of the permanent interests of all the countries 
of this hemisphere. 

“*The American nations further declare that they will not recognize any 
territorial arrangement of this controversy which has not been obtained 
by peaceful means (que no reconocerdén arreglo territorial alguno de esta 
controversia que no sea obtenido por medios pactficos) nor the validity of 
territorial acquisitions which may be obtained through occupation or 
conquest by force of arms (mi la validez de adquisiciones territoriales que 
sean obtenidas mediante occupacién o conquista por la fuerza de las armas).’”’ 

(Department of State, Press Releases, August 6, 1932, pp. 100-101. The 
English text is a translation of the Spanish text, ibid., pp. 98-99.) 
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A. Application of the Policy to the Chaco Dispute Between Bolivia and 
Paraguay. 


119. Telegram, dated August 2, 1932, sent by the Commission of Neu- 
trals (the United States, Colombia, Uruguay, Cuba and Mexico) 
to the Minister of Foreign Affairs of Bolivia, in reply to the Boliy- 
ian Telegram of August I, 1932. 

‘The representatives at Washington of the neutral nations acknowledge 
receipt of the cablegram from the Minister of Foreign Affairs of Bolivia 
in reply to their cablegrams of July 29 and 30. They note with regret 
that Bolivia is not interested in investigations of the recent occurrences, and 
that it will not give orders to its troops not to commit hostile acts in the 
Chaco. Bolivia states that it has no interest in investigations which do not 
define the fundamental question. The neutrals made no connection be- 
tween the investigation of the present conflicts in the Chaco and a definitive 
settlement, believing that the first necessary step is clearing up the present 
misunderstanding and taking measures to avoid further collisions, pending 
the definitive settlement of the question. They cherish the hope that 
Bolivia’s declaration interprets the desire for a final solution of the con- 
troversy. 

‘“‘It appears unnecessary to recall once more the efforts exerted by the 
neutral representatives since December of 1928 to achieve a definitive 
solution. 

‘‘The neutral representatives, encouraged by those declarations, and in 
order to be certain that they understand your Excellency correctly in this 
matter, request the Government of Bolivia to send them as soon as possible 
a declaration whether it agrees to (1) a suspension of hostilities on the basis 
of the possessions maintained by Bolivia and Paraguay on June 1, 1932, 
and (2) to enter immediately afterwards into negotiations with Paraguay 
for the submission of this controversy immediately to settlement by arbi- 
tration or by other friendly means which may be acceptable to both 
countries. 

“If the neutral representatives have correctly understood the Govern- 
ment of Bolivia, as they hope, they would immediately make the same 
proposals to the Government of Paraguay.” 

(Department of State, Press Releases, August, 1932, pp. 97-98.) 


120. Note, dated August 5, 1932, from the Neutral Commission to the 
Bolivian Minister for Foreign Affairs. 

‘The representatives of the neutral nations have had the honor to receive 
your Excellency’s cablegram dated the fourth instant in which you answer 
their telegram of the second instant, to which reply they have given the 
most careful attention. 
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“The representatives of the neutral nations believe that in order to 
arrive, on this subject, at prompt and effective solutions, it is necessary 
first of all to establish with absolute clearness the facts concerning the 
incidents which have occurred, and, for this reason, they take the liberty 
of pointing out to your Excellency that when they said, in their cablegram 
of the second instant: ‘They regret to note that Bolivia is not interested 
in investigations of the recent occurrences, and will not give orders not to 
commit hostile acts in the Chaco’ they based themselves on the following 
categorical words of your Excellency’s cablegram of August 1, ‘investiga- 
tions which do not define the fundamental question do not interest us. 
Bolivia desires the final solution of the controversy. It does not desire to 
be perennially on guard in the Chaco checking the advances of Paraguay. 
It is for this reason that the country has reacted with all its forces resolved 
to liquidate the controversy even with arms.’ 

“In reply to the inquiry which your Excellency is good enough to make 
to the neutral representatives as to whether they would deem fit to modify 
their proposal in the sense of accepting for the suspension of hostilities ‘the 
state of things existing at the moment of the agreement,’ they fulfill the 
duty of stating to your Excellency that they cannot consider it, because 
that would imply the recognition of acts of force in the settlement of con- 
troversies between the American nations, which is contrary to their rooted 
convictions and to the Declaration of Principles which nineteen nations 
of America have just formulated on the third day of the present month, in 
the following words: (quotes last paragraph, see Appendix No. 118, supra). 

“These necessary explanations having been made, the representatives 
of the neutral countries trust that your Excellency’s government will desire 
to order the immediate suspension of hostilities on the basis of the positions 
of Bolivia and Paraguay of June 1, 1932, and to submit the Chaco dispute, 
immediately afterward, to a settlement by arbitration or other friendly 
means which may be acceptable to both. They are addressing today the 
same views to the Government of Paraguay.”’ 

(New York Times, August 6, 1932, p. 5: I-2.) 


121. Telegram dated August 17, 1932, from the Neutral Commission 

to the Bolivian Minister for Foreign Affairs. 

“The representatives of the neutral countries have received your 
Excellency’s cablegram of the 12th instant, and consider that, in order to 
avoid contradictory interpretations, it is necessary to make a complete 
and frank examination of the situation. 

“The representatives of the neutral countries wish first of all to assure 
your Excellency that their only purpose in this matter is to arrive at a 
solution which will be just for both Bolivia and Paraguay, that is, which 
will satisfy both countries and leave uninjured the permanent interests of 
this hemisphere. 
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“Your Excellency complains that the Neutrals apply the doctrine of 
August 3, retroactively. Let us examine the case. Conflict and bloodshed 
were occurring in the Chaco. American nations unanimously declared 
that they were opposed to such methods and would not recognize any terri- 
torial adjustment ‘of this controversy’ not obtained by pacific means, nor 
the validity of territorial acquisitions obtained by means of occupation or 
conquest by force of arms. Therefore the Neutrals have agreed upon the 
American declaration and have not even suggested the application of 
retroactivity which your Excellency believes is found therein. 

‘“‘In the cablegram to which we refer, Your Excellency declares that 
Bolivia does not agree to abandon the fortines taken from Paraguay unless 
a final settlement of the dispute ‘modifies the sovereignty of these posi- 
tions.’ This declaration that such positions carry with them the right of 
sovereignty is not only opposed to the declaration of the American nations 
of August 3, but also to your Excellency’s own declarations. In your 
cablegram of August 5th, in reply to that of the 3d from the nineteen 
countries, your Excellency stated that the declarations contained in the 
latter ‘interpret with perfect exactness Bolivian thought’ and ‘they are 
inspired by the ideas underlying American public law which does not admit 
occupation by usurpation as a title of ownership.’ Your Excellency 
stated also that Bolivia ‘receives with enthusiasm the new doctrine being 
initiated in America, that force does not confer rights,’ and that ‘in the 
Chaco dispute the same thesis is applicable.’ In addition to this acceptance 
of the doctrine of the American nations, in the cablegram of August 8, 
your Excellency gave it a very definite and specific application to the 
Chaco when you said ‘my Government in proposing the existing situation 
as a basis for the suspension of hostilities did not intend to decide questions 
of territorial sovereignty. The judicial situation in the fortines taken from 
one and the other country touches the fundamentals of the subject.’ 

‘*Since there seems to exist in your country the belief that the American 
declaration is directed especially against Bolivia, it should be made known 
that the Commission of Neutrals began to consider and draw up a message 
of consultation to the American nations which afterwards became the 
declaration of August 3, since the time that Paraguay, without requesting 
explanations or investigation, announced its intention to terminate the 
conference on account of the reported Bolivian advances. It was at that 
moment that the Bolivian delegation in Washington placed itself in the 
hands of the Commission of Neutrals for the solution of the incidents and 
declared that after the incident of June 15 ‘a claim would have been justi- 
fied on the part of the Government of Paraguay if it considered that its 
rights had been violated and the Government of Bolivia would have 
hastened to explain what had occurred,’ and ‘notwithstanding the unjusti- 
fied and new aggression of Paraguay, Bolivia believes that there is not 
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sufficient reason to break off the negotiations. On the contrary, she 
believes that there is a greater and urgent necessity for arriving at an 
agreement that will prevent a situation so abnormal and perilous as that 
which prevails in the Chaco today.’ This was the position which Bolivia 
took when Paraguay reported Bolivian advances. Paraguay announced 
her intention to leave the conference, and then the Neutrals prepared the 
declaration, which later came to be that of August 3. Paraguay, before 
her delegates had embarked, changed her instructions and ordered the 
Delegation to return to Washington, expressing her willingness to con- 
sider the suggestions of the Neutrals, and declaring that no act of armed 
hostility would be committed against Bolivia. The Neutrals were naturally 
very pleased because in view of these declarations and of those just cited 
from the communication from the Bolivian Delegation, they considered 
that a solution was near at hand. At that moment, however, Bolivia 
reported Paraguayan attacks on Bolivian fortines, and declared that she 
could not continue in the conversations at Washington without lowering 
her dignity. 

“Tt is not necessary to remind Your Excellency of the numerous cable- 
grams exchanged between the Commission of Neutrals and your Govern- 
ment attempting to persuade Bolivia to send to the Neutrals in Washington 
the details of the occurrences, in order that they might find a solution, and 
that the Bolivian Government might order a cessation of hostilities and 
arrive at an adjustment of the fundamental question by arbitration or 
other pacific means. When it became impossible for the Commission to 
achieve these ends, it addressed itself to the countries of America, with a 
request for their cooperation, the declaration of August 3 resulting there- 
from. 

“‘ Although the Neutrals can not depart from the principle established on 
August 3, nevertheless, in order to find a means of harmonizing the Bolivian 
suggestion with the points of view of the rest of the continent, they asked 
Your Excellency on August 9, whether Bolivia, in making the suggestion 
for maintenance of present positions, would fix a date on which both 
countries would return any positions taken by force of arms since June I. 

“This requirement was necessary in order that the American nations 
might be certain that if unfortunately, for any reason an adjustment was 
not effected, such failure would not imply the indefinite retention of those 
positions, contrary to the doctrine of August 3. The question was asked 
with the object of obtaining a satisfactory solution in collaboration with 
the Government of Bolivia. 

“Your Excellency expressed in the second paragraph of your cable of the 
13th, your desire for a solution of the matter ‘by means of an arbitration 
juris concerning limited zone.’ The conditions desired by both countries 
should be discussed when they are negotiating an arbitration or direct 
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“With reference to Your Excellency’s statement that there was no 
juridical situation in the Chaco on June 1 the Neutrals wish to clarify 
proposals made by them in cablegram of August 9. It has been their 
opinion that the positions subsequent to June 1 do not alter the de facto 
situation existing between Bolivia and Paraguay, on that day. 

‘To sum up, the situation is as follows: 

‘‘ First. All the countries of the continent have made the declaration of 
principles of August 3. 

‘Second. On August 4 Bolivia suggested that there be taken as a basis 
for the suspension of hostilities the existing positions in the Chaco, which is 
contrary to the declaration of August 3. 

“Third. Bolivia, in her reply of the 5th, adhered to the American 
declaration. 

“‘ Fourth. The Neutrals, on the 5th declared that they could not accept 
the Bolivian proposal of the 4th as it was contrary to the declaration of 
principles of the 3d. 

‘ Fifth. On the 8th Bolivia said, ‘in proposing the existing situation as 
a basis for the suspension of hostilities she did not intend to decide ques- 
tions of territorial sovereignty’ but that ‘Bolivia persists in her counter- 
proposal.’ 

‘Sixth. The Neutrals, on the gth, tried to harmonize the Bolivian 
proposal with the American declaration, suggesting that Bolivia fix a date 
for the return of positions taken subsequently to June 1. 

‘* Seventh. On the 12th Bolivia rejected the solution proposed, changing 
her declarations of the 5th and 8th above cited to another in which she 
states that she cannot abandon positions ‘until a final solution of the con- 
troversy modifies the sovereignty of said positions.’ 

‘“‘In view of the foregoing, and as the Neutrals persist in the desire that 
Bolivia and Paraguay reach an agreement in the serious matter of the 
Chaco, as well as in the desire that the Bolivian proposal may be har- 
monized with the doctrine of August 3 and Bolivia’s declarations of the 
5th and 8th of the same month, they earnestly request your Excellency 
to be good enough to tell them what is your concrete proposal which may 
lead to such agreement, which proposal they will study most carefully.” 

(Department of State, Press Releases, August 20, 1932, pp. 120-123. 
This is an unofficial translation of the Spanish text, tbid., pp. 117-120.) 


122. Bolivia. Speech of President Salamanca, at the opening session 

of the Bolivian Congress, August 6, 1932. (Excerpts.) 

‘‘The document by the representatives of nineteen republics rouses in 
Bolivia ungrateful memories and contains an intentional warning that the 
result of a victory will not be useful to the victor. 

‘‘T cannot understand what motives or connections involve other nations 
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in the Chaco problem, unless it is that they want to compromise themselves. 
In my judgment the effort to convert the problem into a continental affair 
is in error and is aggravating the question. Without Paraguay’s ob- 
stinacy the problem would have been resolved. 

“Neutrals with our consent exercise nothing but their good offices under 
international law and could have used their influence to bring the dis- 
putants to an understanding. Now they set themselves up as tutors and 
judges, pretending to know our business and exercising a jurisdiction we 
have not bestowed upon them. They ask us to suspend hostilities that do 
not exist, to yield forts we have occupied in fair reprisal and finally to make 
a definite settlement with Paraguay. 

“Possibly some of the nations that have concurred in these requests 
may in the future have reason for repenting that they have agreed to 
establish such an unjust precedent. It is worth considering that the first 
victim of this new American attitude is a country that has suffered injustice 
without having abandoned her generous principles.” 

(New York Times, August 7, 1932, p. 13:1.) 


123. Bolivia. Editorial in La Razon (newspaper, La Paz, Bolivia), 
commenting upon the acceptance speech of President Herbert 
Hoover of August 12, 1932, see Annex No. 19, supra. (Excerpts.) 


“Tt was a great error, in our opinion, to proclaim as a political party 
doctrine prior to an election a principle which affects the sovereignty of 
nations, as it involves a supposed injustice that never existed, forgets his- 
tory and overlooks the logical protest of a people at whose cost an experi- 
ment is intended to be made, with obvious injustice and partiality. 

“Furthermore, it occurs to us that in Under-Secretary of State Francis 
White’s opinion the Bolivian reply is unsatisfactory, and that Mr. White is 
representing the State Department and the Republican party which 
nominated President Hoover, which makes it evident that, no matter how 
just, worthy and logical the Bolivian attitude may be, it will not satisfy 
the State Department if not in accord with the Pan-American note, which 
is today a part of the Republican platform.” 

(The editorial suggests that if the other eighteen American nations had 
been free of diplomatic pressure some of them might have rejected the 
principle involved.) 

(New York Times, August 16, 1932, p. 7: 2.) 


124. Paraguay. Letter, dated August 8, 1932, from the Permanent 
Delegate of Paraguay to the Secretary-General of the League of 
Nations. (Excerpt.) 

“Acting upon the official instructions which I have received by tele- 

graph, I have the honor to inform you that my Government, on August 


[121] 


a 


SRG 








472 


5th, 1932, accepted unreservedly the proposals of the nineteen American 
countries recommending the suspension of hostilities and a return to the 
status quo of June Ist, 1932. 

‘The Bolivian Government is attempting to justify its policy of force by 
this alleged ‘right of necessity.’ 

“In the name of my Government, I cannot sufficiently protest against 
such an attitude, which I denounce as an offense against international 
public order and a danger of extreme gravity to the peace of the world. The 
theory of right born of necessity is condemned by the Covenant of the 
League of Nations, by the Pact of Paris, and by international morality.” 

(League of Nations, Official Journal, September, 1932.) 


125. Paraguay. Letter, dated August 20, 1932, from the Permanent 
Delegate of Paraguay to the Secretary-General of the League of 
Nations. 

‘All the countries of America have just subscribed to a declaration 
renouncing the acquisition of territory by conquest, and have communi- 
cated it to Bolivia and Paraguay. 

“This, indeed, is only a repetition of the declaration of the rights and 
duties of nations figuring in the draft Conventions, No. 30 (see Appendix 
No. 106, supra), prepared in 1925 by the American Institute of Inter- 
national Law at the request of the Governing Board of the Pan-American 
Union. 

‘Paraguay immediately accepted this declaration, but Bolivia did not. 

“‘ Nevertheless, Bolivia was among the fifty nations that took part in the 
Special Assembly convened on March 3rd, 1932, with regard to the Sino- 
Japanese dispute, which, at its meeting on March 11th, 1932, adopted a 
resolution declaring that it is incumbent upon the Members of the League 
of Nations not to recognize any situation, treaty or agreement which may 
be brought about by means contrary to the Covenant of the League of 
Nations or to the Pact of Paris. 

“This solemn declaration finally consecrated the principle of non- 
recognition of what Mr. Stimson, Secretary of State of the United States, 
calls the fruits of aggression, whatever they may be. The settlement of a 
dispute cannot be sought under the influence of military pressure exercised 
by one of the parties.”’ 

(League of Nations, Official Journal, September, 1932. C.606.M.299. 
1932.VI1I.) 


126. Note, dated December 15, 1932, from the Commission of Neutrals 
to the Governments of Bolivia and Paraguay, proposing a solution 
of the Chaco dispute. (Excerpts.) 

4. Within forty-eight hours after the exchange of ratifications the 

forces of both countries will commence to be withdrawn and their with- 
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drawal will proceed with the greatest possible despatch. The Paraguayan 
forces will be withdrawn to the Paraguay River. The Bolivian forces will 
be withdrawn behind a line running from Fort Ballivian on the Pilcomayo 
River to Fort Vitriones. 

“8. Nothing in this agreement affects in any way, shape or form the 
judicial position or legal rights of either party in the Chaco dispute. The 
lines established for the withdrawal of the Bolivian and Paraguayan forces 
and for the policing of the territory are merely devices for terminating 
hostilities, maintaining peace and preventing clashes or outbreaks when 
fighting has terminated, and they in no wise relate to or change or affect 
in any sense the judicial status of the parties.” 

(New York Times, December 16, 1932, p. 8:3.) 


127. Bolivia. Reservations made in accepting, February 28, 1933, the 

proposal of Argentina, Brazil, Chile and Peru (Mendoza Plan). 

(Unofficial summary, by Mr. John W. White.) 

“The question to be defined in arbitration would be in accordance with 
the declaration of American republics on August 3, 1932, that neither force 
nor occupation constitutes titles of territorial sovereignty. The arbitral 
award would apply the principle of uti possidetis of 1810. The territory in 
question would be awarded to the country having the best legal title, and 
the arbitral tribunal would have no right to base the award on questions of 
equity. ‘ 

“The retirement of Bolivia’s troops to the Ballivian-Roboré line is 
declared unacceptable to Bolivia for reasons explainable when opportune. 
Both armies, it holds, should retain their present positions during the 
armistice. ”’ 

(New York Times, April 9, 1933, IV, p. 2:3.) 

B. Application of the Policy of Non-Recognition of the American 
Republics to the Leticia Dispute Between Colombia and Peru. 


128. Council of the League of Nations, Resolution of March 18, 1933. 


‘“‘Whereas, in virtue of Article 4, paragraph 4, of the Covenant, the 
Council may deal at its meetings with any question affecting the peace of 
the world, and therefore cannot withhold its attention from developments 
in the dispute between Colombia and Peru; . 

‘Whereas in the provisions signed at Washington on August 3, 1932, by 
19 American states, including Colombia and Peru, the signatory states 
declared themselves opposed to force and renounced it both for the settle- 
ment of their differences and as an instrument of national policy in the 
relations between the American states; 

“‘ And whereas the American nations declared in the same document that 
they would not recognize the validity of any territorial acquisitions that 
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might be obtained by an occupation of conquest effected by force of arms; 
“The Council decides bg 
(League of Nations. Document C.201.M.98.1923.VII.) 


C. Reaffirmation of the Policy of Non-Recognition of the American 
Republics. 


129. “Draft of a South-American Anti-War Treaty,’’ proposed by 
Carlos Saavedra Lamas, Minister of Foreign Relations and Wor- 
ship of the Argentine Republic. 


“Article I. The high contracting parties solemnly declare that they 
condemn wars of aggression in their mutual relations, and that the settle- 
ment of disputes and controversies shall be effected only through the 
pacific means established by international law. 

“Article II. They declare that territorial questions must not be settled 
by resort to violence and that they shall recognize no territorial arrange- 
ment not obtained through pacific means, nor the validity of an occupation 
or acquisition of territory brought about by armed force. 7" 

(Repiblica Argentina, Ministerio de relaciones exteriores y culto, 
“‘ Proyecto de Tratado Antibelico Sudamericano,”’ Buenos Aires 1932, p. 4. 


130. Uruguay. Delegate to the Assembly of the League of Nations, 
December 7, 1932. 


“It is interesting to compare this statement of principle made on the 
occasion of the conflict in the Far East (Assembly Resolution, March 11, 
1932) with that made by nineteen representatives of American countries, 
including the United States, at Washington, on August 3rd, 1932, on the 
occasion of the dispute in the Northern Chaco. The analogy is striking. It 
would ill become me to stress this point, because it is quite clear. The fol- 
lowing is the substance of the statement made by the American countries: 
(quotes first and last paragraph). 

(League of Nations, Official Journal, Special Supplement No. 111, p. 47.) 


131. Chile. Delegate to the Assembly of the League of Nations, 
December 8, 1932. 

‘The delegate of Uruguay, in his eloquent speech yesterday, quoted the 
recent statement of the nineteen American Republics, including the 
United States, on the occasion of the dispute between Bolivia and Paraguay. 
That statement marks a stage in the progress of law and international 
morality.”’ 

(League of Nations, Oficial Journal, Special Supplement No. 111, p. 61.) 
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XV. DocuMENTs ILLUSTRATING THE USE OF THE TERM “ RECOGNITION”’ 
IN INTERNATIONAL RELATIONS 


132. Recognition of a State. Protocol signed at Changchun on Sept- 
tember 15, 1932, by Representatives of Japan and Manchukuo. 


‘Whereas Japan has recognized the fact that Manchukuo, in accordance 
with the free will of its inhabitants, has organized and established itself as 
an independent State, and 

“Whereas Manchukuo has declared its intention of abiding by all inter- 
national engagements entered into by China in so far as they are applicable 
to Manchukuo; 

“Now the Governments of Japan and Manchukuo have, for the purpose 
of establishing a perpetual relationship of good neighborhood between 
Japan and Manchukuo, each respecting the territorial rights of the other, 
and also in order to secure the peace of the Far East, agreed as follows: 

‘tr, Manchukuo shall confirm and respect, in so far as no agreement to 
the contrary shall be made between Manchukuo and Japan in the future, 
all rights and interests possessed by Japan or her subjects within the 
territory of Manchukuo by virtue of Chino-Japanese contracts, private 
as well as public. 

“2, Japan and Manchukuo, recognizing that any threat to the territory 
or peace and order of either of the high contracting parties constitutes, at 
the same time, a threat to the safety and existence of the other, agree to 
cooperate in the maintenance of their national security, it being under- 
stood that such Japanese forces as may be necessary for this purpose shall 
be stationed in Manchukuo.” 

(League of Nations, Official Journal, Special Supplement No. 111, pp. 


79-81.) 


133. Recognition of a flag. Conventions between the Government of 
the French Republic and the International Association of the 
Congo. February 25, 1885. 

“Article VI. The Government of the French Republic recognizes the 
flag of the International Association of the Congo—a blue flag with a 
golden star in the center—as the flag of a friendly Government.” 

(Hertslet, Il Map of Africa by Treaty, pp. 564-565.) 


134. Recognition of a protectorate and of a sphere of influence. Decla- 
ration, Great Britain and France, August 5, 1890. 

“I. The Government of Her Britannic Majesty recognizes the Pro- 
tectorate of France over the Island of Madagascar, with its consequences, 
especially as regards the exequaturs of British Consuls and Agents, which 
must be applied for through the intermediary of the French Resident 


General. 
[125] 
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‘Article Il. The Government of Her Britannic Majesty recognizes the 
sphere of influence of France to the south of her Mediterranean Posses- 
sions, up to a line from Say on the Niger. . 

(Hertslet, Il Map of Africa by Treaty, pp. 738-739.) 


135. Non-recognition of sovereignty over territory. Memorandum 
transmitted by Great Britain to Portugal August 13, 1887. 


‘*. . . Great Britain considers that it has now been admitted in prin- 
ciple by all the parties to the Act of Berlin that a claim of sovereignty in 
Africa can only be maintained by real occupation of the territory claimed, 
and that this doctrine has been practically applied in the recent Zanzibar 
delimitations. Her Majesty’s Chargé d’Affaires is instructed to make a 
formal protest against any claims not founded on occupation, and to say 
that Her Majesty’s Government cannot recognize Portuguese sovereignty 
in territory not occupied by her in sufficient strength to enable her to 
maintain order, protect foreigners, and control the natives.” 

(Hertslet, II Map of Africa by Treaty, p. 706.) 


136. Recognition of sovereignty over territory. Exchange of Notes 
between His Majesty’s Government in the United Kingdom and 
the Norwegian Government. November 18, 1930. 

**M. le Ministre d’Etat, 

‘“‘ As your Excellency is doubtless aware, on the 9th May, 1929, the Nor- 
wegian Minister in London addressed a note to His Majesty’s Principal 
Secretary of State for Foreign Affairs, announcing that, by a royal decree 
dated the 8th May, Jan Mayen Island had been placed under Norwegian 
sovereignty. 

‘“‘T now have the honor by direction of His Majesty’s Secretary of State 
for Foreign Affairs to inform your Excellency that His Majesty’s Govern- 
ment in the United Kingdom have taken note of this decree and formally 
recognize Norwegian sovereignty over Jan Mayen Island. 

‘“‘T am instructed to add that, His Majesty’s Government not having 
been informed of the grounds on which Norwegian sovereignty was extend- 
ed to Jan Mayen Island, their recognition of that sovereignty is accorded 
independently of and with all due reserves in regard to the actual grounds 
on which the annexation may have been based.” 

(Great Britain, Treaty Series No. 14 (1931) Cmd. 3792.) 


137. Non-recognition of revolutionary governments. Convention of 
1907, Central American Republics. 

‘‘The Government of the high contracting parties shall not recognize any 

other government which may come into power in any of the five republics 

as a consequence of a coup d'état, or of a revolution against the recognized 
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government, so long as the freely elected representatives of the people 
thereof have not constitutionally reorganized the country.” 
(2 American Journal of International Law, Supplement (1908), p. 229.) 
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